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NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

RIN 3150-AH00

Emergency Planning and
Preparedness For Production and
Utilization Facilities

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
emergency planning regulations
governing the domestic licensing of
production and utilization facilities.
The final rule amends the current
regulations as they relate to NRC
approval of licensee changes to
Emergency Action Levels (EALs). The
final rule also clarifies exercise
requirements for co-located licensees.
These amendments are intended to
resolve an inconsistency and an
ambiguity in current regulations.

DATES: Effective Date: April 26, 2005.

FOR FURTHER INFORMATION CONTACT:
Michael T. Jamgochian, Office of
Nuclear Reactor Regulation, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001.
Telephone: (301) 415—-3224. E-mail:
MTJ1@NRC.GOV.

SUPPLEMENTARY INFORMATION: The
Commission is making two changes to
its emergency preparedness regulations
contained in 10 CFR Part 50, Appendix
E. The first amendment relates to NRC
approval of licensee changes to EALs,
paragraph IV.B and the second
amendment relates to exercise
requirements for co-located licensees,
paragraph IV.F.2. A discussion of each
of these revisions follows.

(1) NRC Approval of Licensee Changes
To EALs, 10 CFR Part 50, Appendix E,
Paragraph IV.B.

EALs are part of a licensee’s
emergency plan. There is an
inconsistency in the emergency
planning regulations regarding the
threshold for when NRC approval of
nuclear power plant licensee changes to
EALs is required. Section 50.54(q) states
that licensees may make changes to
their emergency plans without
Commission approval only if the
changes “do not decrease the
effectiveness of the plans and the plans,
as changed, continue to meet the
standards of § 50.47(b) and the
requirements of appendix E”” to 10 CFR
part 50. By contrast, Appendix E states
that “emergency action levels shall be
* * * approved by NRC.” Current
industry practice follows the provisions
of §50.54(q). Industry has generally
made and implemented revisions to
EALs without requesting NRC approval
after determining that the changes do
not decrease the effectiveness of the
emergency plan. When the
determination is made that a change
constitutes a decrease in effectiveness,
licensees submit the changes to the
Commission for approval. If a change
involves a major change to the EAL
scheme, for example, changing from an
EAL scheme based on NUREG-0654/
FEMA-REP-1, “Criteria for Preparation
and Evaluation of Radiological
Emergency Response Plans and
Preparedness in Support of Nuclear
Power Plants,” guidance to an EAL
scheme based on NUMARG/NESP-007,
“Methodology for Development of
Emergency Action Levels,” or NEI-99—
01, “Methodology for Development of
Emergency Actions Levels,” guidance or
if the license proposes an alternate
method for complying with the
regulations, the industry practice has
been to seek NRC review and approval
before implementing the change.

The Commission believes that prior
NRC approval of every EAL change is
not necessary to provide reasonable
assurance that EALs will continue to
provide an acceptable level of safety.
This final amendment focuses on EAL
changes that are of sufficient
significance that a safety evaluation by
the NRC is appropriate before the
licensee may implement the change.
The Commission believes that EAL
changes that reduce the effectiveness of

the emergency plan are of sufficient
regulatory significance that prior NRC
review and approval is warranted. This
standard is the same standard that the
current regulations provide for when
determining whether changes to
emergency plans (except EALs) require
NRC review and approval. As such, this
regulatory threshold has a long history
of successful application. Therefore, this
standard should also be used for EAL
changes. On the basis of NRC’s
inspections of emergency plans,
including EAL changes, the Commission
believes that licensees have generally
made appropriate determinations
regarding whether an EAL change
reduces the effectiveness of the
emergency plan and that licensees have
the capability to continue to do so.
Limiting the NRC’s approval to EAL
changes that reduce the effectiveness of
emergency plans or to an alternate
method for complying with the
regulations will ensure adequate NRC
oversight of licensee-initiated EAL
changes. This both increases regulatory
effectiveness (through use of a single
consistent standard for evaluating all
emergency plan changes) and reduces
unnecessary regulatory burden on
licensees (who would not be required to
submit for approval EAL changes that
do not decrease the effectiveness of the
emergency plan).

The Commission believes a licensee’s
proposal to convert from one EAL
scheme (e.g., NUREG-0654-based) to
another EAL scheme (e.g., NUMARC/
NESP-007 or NEI-99-01 based) or to a
proposed alternate method for
complying with the regulations is of
sufficient significance to require prior
NRC review and approval. NRC review
and approval for such major changes in
EAL methodology is necessary to ensure
that there is reasonable assurance that
the final EAL change will provide an
acceptable level of safety.

Accordingly, the Commission is
revising Appendix E to 10 CFR Part 50
to provide that Commission approval of
EAL changes is necessary for all EAL
changes that decrease the effectiveness
of the emergency plan and for changing
from one EAL scheme (e.g., NUREG—
0654-based) to another EAL scheme
(e.g., NUMARC/NESP-007 or NEI-99—
01-based) or for a proposal of an
alternate method for complying with the
regulations.
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(2) Exercise Requirements for Co-
Located Licensees, 10 CFR Part 50,
Appendix E, Paragraph IV.F.

The emergency planning regulations
were significantly upgraded in 1980
after the accident at Three Mile Island
(45 FR 55402; August 19, 1980). The
upgraded 1980 regulations required an
annual exercise of the onsite and offsite
emergency plans. The regulations were
amended in 1984 to change the
frequency of participation of state and
local governmental authorities in
nuclear power plant offsite exercises
from annual to biennial (49 FR 27733;
July 6, 1984). The regulations were
amended in 1996 to change the
frequency of exercising the licensees’
onsite emergency plans from annual to
biennial (61 FR 30129; June 14, 1996).
Appendix E to part 50, Paragraph IV.F.2,
currently provides that the “offsite
plans for each site shall be exercised
biennially” (emphasis added) with the
full or partial participation of each
offsite authority having a role under the
plans, and that “each licensee at each
site” shall conduct an exercise of its
onsite emergency plan every 2 years, an
exercise that may be included in the full
or partial participation biennial
exercise.! Thus, Paragraph IV.F.2 is

110 CFR part 50, appendix E, IV.F.2, states:

2. The plan shall describe provisions for the
conduct of emergency preparedness exercises as
follows: Exercises shall test the adequacy of timing
and content of implementing procedures and
methods, test emergency equipment and
communications networks, test the public
notification system, and ensure that emergency
organization personnel are familiar with their

duties.
a. E R

b. Each licensee at each site shall conduct an
exercise of its onsite emergency plan every 2 years.
The exercise may be included in the full
participation biennial exercise required by
paragraph 2.c. of this section.* * *

c. Offsite plans for each site shall be exercised
biennially with full participation by each offsite
authority having a role under the plan. Where the
offsite authority has a role under a radiological
response plan for more than one site, it shall fully
participate in one exercise every 2 years and shall,
at least, partially participate in other offsite plan
exercises in this period. “Full participation” when
used in conjunction with emergency preparedness
exercises for a particular site means appropriate
offsite local and state authorities and licensee
personnel physically and actively take part in
testing their integrated capability to adequately
assess and respond to an accident at a commercial
nuclear power plant.

“Full participation” includes testing major
observable portions of the onsite and offsite
emergency plans and mobilization of state, local
and licensee personnel and other resources in
sufficient numbers to verify the capability to
respond to the accident scenario. ‘‘Partial
participation” when used in conjunction with
emergency preparedness exercises for a particular
site means appropriate offsite authorities shall
actively take part in the exercise sufficient to test
direction and control functions; i.e., (a) protective
action decision making related to emergency action

ambiguous about the emergency
preparedness exercise requirements
where multiple nuclear power plants,
each licensed to different licensees, are
co-located at the same site. Specifically,
it is ambiguous regarding whether each
licensee must participate in a full or
partial participation exercise of the
offsite plan every 2 years, or whether
the licensees may alternate their
participation such that a full or partial
participation exercise is held every 2
years and each licensee (at a two-
licensee site) participates in a full or
partial participation exercise every 4
years.

Upon consideration of the language of
the current regulation and the legislative
history of the exercise requirements, the
Commission believes that the ambiguity
in the current regulation shall be
interpreted such that each nuclear
power plant licensee, co-located on the
same site, must participate in a full or
partial participation offsite exercise
every 2 years (and that each offsite
authority is to participate on either a
full or partial participation basis in each
licensee’s biennial offsite exercise).
However, upon consideration of the
matter, the Commission believes that
requiring each licensee on a co-located
site to participate in a full or partial
participation exercise every 2 years, and
for the offsite authorities to participate
in each licensee’s full or partial
participation exercise, is not necessary
to provide reasonable assurance that
each licensee and the offsite authorities
will be able to fulfill their
responsibilities under the emergency
plan should the plan be required to be
implemented. Furthermore, the
Commission believes that such an
interpretation could impose an undue
regulatory burden on offsite authorities.
Currently, there is only one nuclear
power plant site with power plants
licensed to two separate licensees: The
James A. FitzPatrick and Nine Mile
Point site. Although the ambiguity in
Paragraph IV.F.2 has limited impact
today, the Commission understands that
future nuclear power plant licensing
concepts currently being considered by
the industry include siting multiple
nuclear power plants on either a single
site or adjacent, contiguous sites. These
plants may be owned and/or operated
by different licensees. Therefore, the
Commission believes that this final
rulemaking is necessary to remove the
ambiguity in Paragraph IV.F.2 and
clearly specify the emergency
preparedness exercise requirements for
co-located licensees.

levels; and (b) communication capabilities among
affected State and local authorities and the licensee.

The Commission finds that where two
nuclear power plants are licensed to
different licensees and meet the
definition of being co-located,
reasonable assurance of emergency
preparedness exists where:

1. The co-located licensees would
exercise their onsite plans biennially;

2. The offsite authorities would
exercise their plans biennially; and,

3. The interface between offsite plans
and the respective onsite plans would
be exercised biennially in a full or
partial participation exercise alternating
between each licensee.

Thus, each co-located licensee would
participate in a full or partial
participation exercise quadrennially. In
addition, when one of the co-located
licensees is participating in a full or
partial participation exercise, the final
rule requires any other co-located
licensees to participate in activities and
interaction (A&I) with offsite
authorities. For the period between
exercises, the final rule also requires the
licensees to conduct emergency
preparedness A&l The purpose of these
A&I would be to test and maintain
interface among the affected state and
local authorities and the licensees.

The Commission concludes that
biennial full or partial participation
exercises for each co-located licensee
are not warranted and that this final
regulation provides a sufficient level of
assurance of emergency preparedness
for the following reasons. First, the final
rule is consistent with the current
licensees’ practice for the James A.
FitzPatrick/Nine Mile Point plants. This
practice has been reviewed periodically
by the NRC, the Federal Emergency
Management Agency (FEMA), and the
State of New York. NRC has continued
to find that there is reasonable
assurance that appropriate measures
could be taken to protect the public
health and safety in the event of a
radiological emergency based on NRC’s
assessment of the adequacy of the
licensees’ onsite Emergency Plannings
(EP) programs, FEMA'’s assessment of
the adequacy of the offsite EP programs,
and the current level of interaction
between the onsite and offsite
emergency response organizations in the
period between full or partial
participation exercises.

Second, the central requirement of a
“partial participation” exercise under
the current regulations is to test the
“direction and control functions”
between the licensee and the offsite
authorities (i.e., protective action
decision making related to emergency
action levels and communications
capabilities among affected State and
local authorities and the licensee). The
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final rule contains a requirement that, in
each of the 3 years between a licensee’s
participation in a full or partial
participation exercise, each licensee
shall participate in A&I with offsite
authorities to test and maintain
interface. By requiring that the
licensee’s emergency preparedness
organization engage in activities and
interactions with offsite authorities to
exercise and test effective
communication and coordination, the
final rule provides the functional
equivalent of a biennial exercise which
tests the “direction and control
functions” between the licensee and the
offsite authorities. Id.

Third, the burden of requiring each
licensee to participate biennially in a
full or partial participation exercise
with offsite participation falls most
heavily on the offsite authorities (i.e.,
the state and local authorities). The
Commission’s 1984 and 1996
rulemakings were specifically intended
to reduce the schedule for offsite
exercises to remove unnecessary burden
on offsite authorities. However, the
Commission did not explicitly address
the unique circumstance of two plants
located on a single site, with each plant
owned by a different licensee. This final
rulemaking addresses the undue burden
placed upon offsite authorities in these
circumstances.

The final rule defines co-located
licensees as two different licensees
whose licensed facilities are located
either on the same site or on adjacent,
contiguous sites, and that share most of
the following emergency planning and
siting elements:

1. Plume exposure and ingestion
emergency planning zones;

2. Offsite governmental authorities;

3. Offsite emergency response
organizations;

4. Public notification system; and/or

5. Emergency facilities.

Paragraph-by-Paragraph Discussion of
Changes to 10 CFR Part 50, Appendix E

A. Paragraph IV.B—Assessment Actions

This paragraph is amended by adding
new language governing the type and
scope of EAL changes that must receive
NRC approval before implementation.
The final amendment clarifies that the
Commission approval of EAL changes is
required for changes that decrease the
effectiveness of the emergency plan
when a licensee proposes an alternate
method for complying with the
regulations, when converting from one
EAL scheme (e.g., NUREG-0654-based)
to another EAL scheme (e.g., NUMARC/
NESP-007 or NEI-99-01-based). The
final language also clarifies the existing
requirement that applicants for initial

reactor operating licenses and initial
COLs must obtain Commission approval
of initial EALs.

B. Paragraph IV.F.2.—Training

This paragraph is amended to
articulate the emergency planning
exercise requirements for co-located
licensees. Under the final amendment,
co-located licensees are required to
exercise their onsite plans biennially.
The offsite authorities will exercise their
plans biennially. The interface between
offsite plans and the respective onsite
plans will be exercised biennially in a
full or partial participation exercise
alternating between each licensee. Thus,
each co-located licensee will participate
in a full or partial participation exercise
quadrennially. In addition, when one of
the co-located licensees is participating
in a full or partial participation exercise,
the final rule requires any other co-
located licensees to participate in A&I
with offsite authorities. For the period
between exercises, the final rule also
requires the licensees to conduct
emergency preparedness A&I. The
purpose of A&I is to test and maintain
interface among the affected State and
local authorities and the licensee. Table
1 provides a graphical description of
one possible way of meeting the
requirements of the final rule.

TABLE 1.—EXAMPLE OF EMERGENCY PREPAREDNESS TRAINING FOR TWO (2) CO-LOCATED LICENSEES

Year 1 2 3 4 5 6 7 8 9
Licensee 1 X A&l A&l A&l X A&l A&l A&l X
Licensee 2 A&l A&l X A&l A&l A&l X A&l A&l

Notes: X = Full or partial participation exercise (with appropriate activities and interactions with offsite authorities).
A&l = Activities and interactions with offsite authorities.

A new footnote 6 is also added to
provide a definition of co-located
licensees. There are two elements to the
definition, both of which must be
satisfied. First, co-located licensees are
two different licensees whose licensed
facilities are located either on the same
site, or on adjacent, contiguous sites.
Secondly, the co-located licensees must
share most of the following emergency
planning and siting elements.

1. Plume exposure and ingestion
emergency planning zones;

2. Offsite governmental authorities;

3. Offsite emergency response
organizations;

4. Public notification system; and/or

5. Emergency facilities.

The proposed rule did not actually
specify that co-located licensees are
those whose facilities either share the
same site, or be located on adjacent
contiguous sites, this is inherent in the

concept of being “co-located.”
Nonetheless, the Commission believes
that the rule should explicitly address
this, and the final rule’s language has
been modified to include the concept of
physical co-location as one of the
criteria for a ““co-located” licensee.

Comments on the Proposed Rule

On July 24, 2003 (68 FR 43673), the
Commission published a notice of
proposed rulemaking and requested
public comments by October 7, 2003. A
total of seven comment letters were
received. One comment letter was from
a member of the public, six from
utilities. All of the utility letters were in
favor of the proposed changes, while the
public commenter suggested that the
changes were unnecessary. However,
the comment letters did provide
suggested clarifications to the proposed
amendments. A detailed evaluation of

each comment received is outlined
below.

Comment: In Paragraph IV.B
(Assessment Actions), in lieu of adding
“or licensee” in the third sentence, one
commenter proposed that the following
be added after the fourth sentence, “A
revision to an EAL must be discussed
and agreed on by the licensee and state
and local government authorities prior
to implementation.”

Response: The Commission disagrees
with this comment because the
Commission wants the original EAL
submittals from applicants and
licensees to be discussed and agreed on
with the state and local governments
and approved by the Commission.
Additionally, the Commission continues
to want EALSs to be reviewed by the state
and local governments annually and not
only when revisions are made to the
EALs.
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Comment: ‘“Reference is made
throughout the proposed rule to
NUMARC/NESP-007 as an alternative
EAL scheme. Since the proposed rule
was issued for public comment, NRC
has endorsed NEI-99-01 as another
acceptable EAL scheme. It is proposed
that NEI-99-01 be referenced in
addition to or in lieu of NUMARC/
NESP-007.”

Response: The Commission agrees
with this comment and has referenced
NEI-99-01 throughout the final
amendment accordingly.

Comment: “The sixth and seventh
sentences in the proposed Appendix E,
Paragraph IV.B appear redundant to
§50.54(q), with regard to emergency
plan revisions, and Appendix E
Paragraph V, with regard to
implementing procedure revisions.
Furthermore, these additions might
necessitate a complementary change to
§50.4(b)(5) which explicitly references
submittals pursuant to § 50.54(q) and
appendix E Paragraph V. It is proposed
that these two sentences be excluded
from the final rule.”

Response: The Commission disagrees
with this comment in that sentences six
and seven are consistent with §50.54(q)
and 50.4 regarding sending information
to the Commission. Therefore, these
sentences do not necessitate a
complementary change to § 50.4, nor
should they be deleted from the final
regulation.

Comment: “There is a possible
ambiguity in Table 1—Example of
Emergency Preparedness Training for
Two (2) Co-Located Licensees. The
table, as well as the text of the proposed
changes, does not indicate that in those
years when a licensee participates in a
full-participation exercise, that licensee
also participates in A&I with offsite
response organizations. The result of
this ambiguity could be an
interpretation that only the non-
participating licensee has any
responsibility for A&I during an exercise
year. The wording of the text and the
table should be clarified.”

Response: The Commission agrees
and has modified Table 1 accordingly.

Comment: “The list of A&l in the
proposed rule contains requirements
that may not apply to sites other than
the James A. FitzPatrick and Nine Mile
Point sites, currently the only site with
two power plants licensed to two
separate licensees. For instance, the last
recommended interaction is “Licensee
provides use of weapons firing range to
local and state law enforcement (Sheriff,
State Police).” While this interaction
may have been negotiated as part of a
support agreement for offsite response

agencies at one site, it may not be
appropriate at other sites.”

Response: The Commission agrees
and has modified the list of A&I that are
now contained in Regulatory Guide
1.101, Rev 5.

Comment: The language in § 50.54(q)
could be further improved by
establishing clear criteria for what
constitutes a decrease in effectiveness of
the Emergency Plan. Specifically, the
following language should be revised,
“may make changes to these plans
without Commission approval only if
the changes do not decrease the
effectiveness of the plans and the plans,
as changed, continue to meet the
standards of paragraph 50.47(b) and the
requirements of Appendix E to this
part.”

The commenter suggested to add the
words “a change to an emergency plan
will not decrease the effectiveness of the
plan if the change will not decrease the
abilities of the emergency response
organization, and/or supporting
emergency response facilities and
equipment, as required by paragraphs
10 CFR 50.47(b) and appendix E, or
equivalent measures approved under 10
CFR 50.47(c), to reasonably assure the
adequate protection of public health and
safety in the event of a radiological
emergency as stated in 10 CFR
50.47(a)(1). The change cannot delete
any of the capabilities described in 10
CFR 50.47(b) and (d), or in appendix E
to 10 CFR part 50.”

Response: While the Commission
recognizes the merits of this comment,
revising 10 CFR 50.54(q) to define what
is meant by “decreasing the
effectiveness” of the emergency plans
was not published as part of the
proposed rule and is therefore beyond
the scope of this rulemaking.

Comment: One commenter believes
that clarifying exercise requirements to
allow alternating participation in
exercises for co-located licensees will
remove ambiguity that currently exists.
The proposed exercise frequency,
coupled with the detailed activities and
interactions, will continue to provide a
sufficient level of assurance of offsite
emergency preparedness. Also, it will
provide clear guidance for future
licensing actions and avoid undue
burden on offsite response
organizations. Section B. [69 FR 43675—
43676] is very specific in its wording as
to what is the responsibility of the
licensee. In this regard the rule should
not be specific but refer to the
commitments defined in the respective
emergency response plans. The
commenter believes the licensee, state,
and local emergency response
organizations should have the latitude

to determine the appropriate training
and implementation responsibilities.

Response: The Commission agrees
and has removed the list of A&I from
this rulemaking but has placed that list
of A&I into Regulatory Guide 1.101, Rev.
5.

Comment: One commenter believes
the proposed amendment to Appendix
E, paragraph IV.B is unnecessary. The
commenter states that the conclusion
that the current regulations are unclear
and can be interpreted to require prior
NRC approval for all changes to a
licensee’s EAL requires a torturous
reading of the current language.

Response: The Commission disagrees
with this comment. The Commission
believes that the regulations are
ambiguous enough to be read to require
NRC approval for all EAL changes.
Consequently, the amendment to
appendix E, paragraph IV.B is necessary
to clarify that NRC approval of all EAL
changes is not necessary to ensure an
adequate level of safety.

Metric Policy

On October 7, 1992, the Commission
published its final Policy Statement on
Metrication. According to that policy,
after January 7, 1993, all new
regulations and major amendments to
existing regulations were to be
presented in dual units. These final
amendments to the regulations contain
no units.

Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104-113, requires that Federal
agencies use technical standards that are
developed or adopted by voluntary
consensus standards bodies unless
using such a standard is inconsistent
with applicable law or is otherwise
impractical. This final rulemaking
addresses two matters:

(1) The circumstances under which a
licensee may modify an existing EAL
without prior NRC review and approval;
and

(2) The nature and scheduling of
emergency preparedness exercises for
two different licensees of nuclear power
plants which are co-located on the same
site (co-located licensees). These are not
matters which are appropriate for
addressing in industry consensus
standards, and have not been the subject
of these standards. Accordingly, this
final rulemaking is not within the
purview of the National Technology
Transfer and Advancement Act of 1995,
Public Law 104-113.
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Environmental Assessment and Finding
of No Significant Impact

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in Subpart A
of 10 CFR part 51, that the final
amendments are not major Federal
actions significantly affecting the
quality of human environment, and
therefore, an environmental impact
statement is not required. The basis for
this determination reads as follows:

Need for the Action

1. NRC Review of Changes to Emergency
Action Levels

10 CFR 50.54(q) states that licensees
may make changes to their emergency
plans without Commission approval
only if the changes ““do not decrease the
effectiveness of the plans and the plans,
as changed, continue to meet the
standards of 10 CFR 50.47(b) and the
requirements of Appendix E” to 10 CFR
part 50. By contrast, Appendix E states
that “emergency action levels shall be
* * * approved by NRC.” The industry
practice, in general, has been to revise
EALs in ways that do not reduce the
effectiveness of the emergency plan and
to implement the changes in accordance
with § 50.54(q) without requesting NRC
approval. The Commission believes that
the current regulations are unclear and
can be interpreted to require prior NRC
approval for all licensee EAL changes.
The Commission has determined that
NRC approval of all EAL changes is not
necessary to ensure an adequate level of
safety. Thus, the current regulation
imposes an unnecessary burden on
licensees and the NRC.

2. Exercise Requirements for Co-Located
Licensees (paragraph IV.F.2.)

10 CFR Part 50, appendix E, requires
that the offsite emergency plans for each
site shall be exercised biennially with
the full or partial participation of each
offsite authority having a role under the
plans and that each licensee at each site
shall conduct an exercise of its onsite
emergency plan every 2 years, an
exercise that may be included in the full
participation biennial exercise.
Paragraph IV.F.2 is ambiguous about the
emergency preparedness exercise
requirements where two nuclear power
plants, each licensed to a different
licensee, meet the definition of being co-
located. Specifically, it is ambiguous
regarding whether each licensee must
participate in a full-participation
exercise of the offsite plan every 2 years,
or whether the licensees may alternate
their participation, so that a full
participation exercise is held every 2

years and each licensee (at a two-
licensee site) participates in a full
participation exercise every 4 years.

Upon consideration of the language of
the current regulation and the legislative
history of the exercise requirements, the
Commission believes that the ambiguity
in the current regulations can be
interpreted that each nuclear power
plant licensee co-located on either the
same site, or two or more adjacent,
contiguous sites, must participate in a
full participation offsite exercise every 2
years (and that each offsite authority is
to participate on either a full or partial
participation basis in the licensee’s
biennial offsite exercise).

However, the Commission believes
that requiring each co-located licensee
to participate in a full participation
exercise every 2 years, and for the offsite
authorities to participate in each
licensee’s full participation exercise, is
not necessary to provide reasonable
assurance that each licensee and the
offsite authorities will be able to fulfill
their responsibilities under the
emergency plan should the plan be
required to be implemented.
Furthermore, the Commission believes
that this interpretation could impose an
undue regulatory burden on offsite
authorities. Therefore, the Commission
believes that rulemaking is necessary to
make clear that each co-located licensee
need not participate in a full
participation offsite exercise every 2
years.

The Commission finds that where two
nuclear power plants are licensed to
different licensees and meet the
definition of being co-located,
reasonable assurance of emergency
preparedness exists where:

(1) The co-located licensees would
exercise their onsite plans biennially;

(2) The offsite authorities would
exercise their plans biennially; and,

(3) The interface between offsite plans
and the respective onsite plans would
be exercised biennially in a full or
partial participation exercise alternating
between each licensee.

Thus, each co-located licensee would
participate in a full or partial
participation exercise quadrennially. In
addition, when one of the co-located
licensees is participating in a full or
partial participation exercise, the final
rule requires the other co-located
licensee to participate in A&I with
offsite authorities. For the period
between exercises, the final rule also
requires the licensees to conduct
emergency preparedness activities and
interactions. The purpose of A&I would
be to test and maintain interface among
the affected state and local authorities
and the licensees.

Environmental Impact of the Final
Actions

The NRC believes that the
environmental impact for the final rule
is negligible. The final rule does not
require any changes to the design or the
structures, systems and components of
any nuclear power plant. The final rule
would not require any changes to
licensee programs and procedures for
actual operation of nuclear power
plants. Thus, there would be no change
in radiation dose to any member of the
public which may be attributed to the
final rule, nor will there be any changes
in occupational exposures to workers.
Furthermore, the final rule will not
result in any changes that would
increase or change the nature of
nonradiological effluents from nuclear
power plants.

Alternative to the Final Actions

The alternative to the final action is
to not revise the regulations (i.e., the no
action alternative). No environmental
impacts are associated with the no
action alternative.

Agencies and Persons Consulted

Cognizant personnel from the Federal
Emergency Management Agency and
New York State (for the co-located
licensee part of the rule change), were
consulted as part of this rulemaking
activity.

Paperwork Reduction Act Statement

This final rule increases the burden
on co-located licensees to log activities
and interactions with offsite agencies
during the years that full or partial
participation emergency preparedness
exercises are not conducted and to
prepare a one-time change to procedures
to reflect the revised exercise
requirements. The public burden for
this information is estimated to average
30 hours per co-located licensee per
year. Because the burden for this
information collection is insignificant,
OMB clearance is not required. Existing
requirements were approved by the
OMB, approval number 3150-0011.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a request for information or an
information collection requirement
unless the requesting document
displays a currently valid OMB control
number.

Regulatory Analysis

The NRC has prepared a regulatory
analysis on this regulation. This
analysis examines the costs and benefits
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of the alternatives considered by the
Commission.

1. Statement of Problem and Objectives

The Commission is making two
changes to its emergency preparedness
regulations contained in 10 CFR part 50,
appendix E. The first amendment relates
to the NRC approval of licensee changes
to EALs, paragraph IV.B and the second
amendment relates to exercise
requirements for co-located licensees,
paragraph IV.F.2. A discussion of each
of these final amendments follows.

(1) NRC Approval of Licensee Changes
to EALs, 10 CFR Part 50, Appendix E,
Paragraph IV.B

EALs are part of a licensee’s
emergency plan. There is an
inconsistency in the emergency
planning regulations regarding the
threshold for when NRC approval of
nuclear power plant licensee changes to
emergency action levels is required.
Section 50.54(q) states that licensees
may make changes to their emergency
plans without Commission approval
only if the changes “do not decrease the
effectiveness of the plans and the plans,
as changed, continue to meet the
standards of 10 CFR 50.47(b) and the
requirements of appendix E” to 10 CFR
part 50. By contrast, appendix E states
that “emergency action levels shall be
* * * gpproved by NRC.” Current
industry practice has been to make
revisions to EALs and to implement
them without requesting NRC approval,
after determining that the changes do
not reduce the effectiveness of the
emergency plan in accordance with
§50.54(q). When the determination is
made that a final change constitutes a
decrease in effectiveness, licensees
submit the changes to the Commission
for approval. If a change involves a
major change to the EAL scheme, for
example, changing from an EAL scheme
based on NUREG-0654 guidance to an
EAL scheme based on NUMARC/NESP—
007 or NEI-99-01 guidance, or when
proposing an alternate method for
complying with the regulations, it has
been the industry practice to seek NRC
review and approval before
implementing the change.

(2) Exercise Requirements for Co-
Located Licensees, 10 CFR Part 50,
Appendix E, Paragraph IV.F

The emergency planning regulations
were significantly upgraded in 1980
after the accident at Three Mile Island
(45 FR 55402; August 19, 1980). The
updated 1980 regulations required an
annual exercise of the onsite and offsite
emergency plans. The regulations were
amended in 1984 to change the

frequency of participation of state and
local governmental authorities in
nuclear power plant offsite exercises
from annual to biennial (49 FR 27733;
July 6, 1984). The regulations were
amended in 1996 to change the
frequency of exercising the licensees’
onsite emergency plans from annual to
biennial (61 FR 30129; June 14, 1996).
Appendix E, to 10 CFR part 50,
paragraph IV.F.2, currently provides
that the “offsite plans for each site shall
be exercised biennially” with the full or
partial participation of each offsite
authority having a role under the plans,
and that “each licensee at each site”
shall conduct an exercise of its onsite
emergency plan every 2 years, an
exercise that may be included in the full
participation biennial exercise. Thus,
paragraph IV.F.2 is ambiguous about the
emergency preparedness exercise
requirements where two nuclear power
plants, each licensed to a different
licensee, and meet the definition of
being co-located. Specifically, it is
ambiguous regarding whether each
licensee must participate in a full
participation exercise of the offsite plan
every 2 years, or whether the licensees
may alternate their participation so that
a full participation exercise is held
every 2 years and each licensee (at a
two-licensee site) participates in a full
participation exercise every 4 years.

Upon consideration of the language of
the current regulation and the legislative
history of the exercise requirements, the
Commission believes that the ambiguity
in the current regulations can be
interpreted that each co-located nuclear
power plant licensee must participate in
a full participation offsite exercise every
2 years (and that each offsite authority
is to participate on either a full or
partial participation basis in each
licensee’s biennial offsite exercise).
However, upon consideration of the
matter, the Commission believes that
requiring each co-located licensee to
participate in a full participation
exercise every 2 years, and for the offsite
authorities to participate in each
licensee’s full participation exercise, is
not necessary to provide reasonable
assurance that each licensee and the
offsite authorities will be able to fulfill
their responsibilities under the
emergency plan should the plan be
required to be implemented.
Furthermore, the Commission believes
that this interpretation could impose an
undue regulatory burden on offsite
authorities. Currently, there is only one
nuclear power plant site with two
power plants licensed to two separate
licensees: the James A. FitzPatrick and
Nine Mile Point site. Although the

ambiguity in paragraph IV.F.2 has
limited impact today, the Commission
understands that future nuclear power
plant licensing concepts currently being
considered by the industry include
siting multiple nuclear power plants on
either a single site or adjacent,
contiguous sites. These plants may be
owned and/or operated by different
licensees. Therefore, the Commission
believes that this rulemaking is
necessary to remove the ambiguity in
paragraph IV.F.2 and clearly specify the
emergency preparedness exercise
obligations of co-located licensees.

The Commission has determined that
where two nuclear power plants are
licensed to different licensees and meet
the definition of being co-located,
reasonable assurance of emergency
preparedness exists where:

(1) The co-located licensees would
exercise their onsite plans biennially;

(2) The offsite authorities would
exercise their plans biennially; and

(3) The interface between offsite plans
and the respective onsite plans would
be exercised biennially in a full or
partial participation exercise alternating
between each licensee.

Thus, each co-located licensee would
participate in a full or partial
participation exercise quadrennially. In
addition, in the year when one of the co-
located licensees is participating in a
full or partial participation exercise, the
final rule requires the other co-located
licensee to participate in A&I with
offsite authorities. For the period
between exercises, the final rule also
requires the licensees to conduct
emergency preparedness activities and
interactions. The purpose of A&I would
be to test and maintain interface among
the affected state and local authorities
and the licensees.

The final rule defines co-located
licensees as two different licensees
whose licensed facilities are located
either on the same site or on adjacent,
contiguous sites, and that share most of
the following emergency planning and
siting elements.

1. Plume exposure and ingestion
emergency planning zones;

2. Offsite governmental authorities;

3. Offsite emergency response
organizations,

4. Public notification system; and/or

5. Emergency facilities.

II. Background
(1) Emergency Action Levels (Paragraph
IV.B)

EALs are thresholds of plant
parameters (such as containment
pressure and radiation levels) used to
classify events at nuclear power plants
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into one of four emergency classes
(Notification of Unusual Event, Alert,
Site Area Emergency, or General
Emergency). EALs are required by
appendix E to 10 CFR part 50 and
§50.47(b)(4), and are contained in
licensees’ emergency plans and
emergency plan implementing
procedures.

Section 50.54(q) states that licensees
can make changes to their emergency
plans without Commission approval
only if the changes ““do not decrease the
effectiveness of the plans and the plans,
as changed, continue to meet the
standards of § 50.47(b) and the
requirements of appendix E”” to 10 CFR
part 50. However, Appendix E to 10
CFR part 50 states that, “These
emergency action levels shall be
discussed and agreed on by the
applicant and state and local
governmental authorities and approved
by NRC.” Because EALs are required to
be included in the emergency plan, the
issue is whether changes to EALs
incorporated into the emergency plan
are subject to the change requirements
in 10 CFR 50.54(q), or to the more
restrictive requirement in appendix E to
10 CFR part 50.

(2) Exercise Requirements for Co-
Located Licensees (Paragraph IV.F.2)

The NRC’s current regulations
contained in appendix E to 10 CFR part
50, require that the offsite emergency
plans for each site shall be exercised
biennially with the full or partial
participation of each offsite authority
having a role under the plans and that
each licensee at each site shall conduct
an exercise of its onsite emergency plan
every 2 years, an exercise that may be
included in the full participation
biennial exercise. This exercise
requirement, though straightforward,
has implementation and compliance
problems when two or more licensees’
facilities are located either on the same
site or on adjacent, contiguous sites,
thereby requiring the same state to
conduct a full participation exercise
with each co-located licensee every
year.

There is currently only one site with
two licensees, the Nine Mile Point and
James A. FitzPatrick site. However, the
nuclear industry has expressed the
possibility of locating new plants on
currently approved sites, possibly with
different licensees, thus the need for
this final rule change.

III. Rulemaking Options for Both
Amendments

Option 1—Revise the regulations to
reflect current staff and licensee
practices.

Option 2—Not to revise the
regulations.

IV. Alternatives
Impact(s)

Option 1 for the EAL revisions would
amend the existing regulations to
eliminate the inconsistency between the
requirements of 10 CFR part 50,
appendix E and § 50.54(q) relating to
approval of changes to EALs and reflect
current staff and licensee practice. This
would be done by amending appendix
E to 10 CFR part 50 to require NRC to
approve new EAL schemes, as well as
proposals of alternate methods for
complying with the regulations, and
requiring Commission approval of
revisions to EALs that reduce the
effectiveness of the emergency plans in
accordance with § 50.54(q). The
rulemaking would provide a means for
licensees to make changes to their EALs
while reducing unnecessary regulatory
burden.

Once the rule is revised, licensees
could make EAL changes that do not
decrease the effectiveness of the
emergency plan without a submittal for
prior approval from the Commission.
This approach would reduce the
unnecessary regulatory burden on
licensees.

Option 2 for EAL changes would
retain the inconsistency in the
regulations, thereby increasing the
unnecessary burden on licensees and
the NRC staff in addressing questions on
a case-by-case basis.

Option 1 (to amend the regulation) for
co-located licensees would maintain
safety because emergency planning
exercises would continue to be required
at the frequency which has provided
reasonable assurance that the emergency
plans can be implemented. The impact
of Option 1 on the resources of licensees
and offsite authorities would be
minimal. Option 1 would reflect what
licensees are currently doing and,
therefore, there would not be a change
in existing acceptable practices.
Clarification of the regulatory
requirements would modify wording
that has resulted in an ambiguous
understanding of the requirements. This
option would require NRC resources to
conduct the rulemaking. The activities
and interactions that would test and
maintain the interface for co-located
licensees and offsite authorities in the
period between exercises will provide a
consistent expectation and basis for
these activities. The level of A&I
adequate to maintain an appropriate
level of preparedness would be ensured.

The impact of the no rulemaking
option (option 2) for the co-located

licensee exercise revision on the
resources of staff, licensees and offsite
authorities would be minimal. However,
without clarification of the regulatory
requirements, there would be the
continued ambiguity in the
requirements for future co-located
licensee situations. The impact of these
continued ambiguities is that potential
confusion over requirements would
have to be resolved on a case-by-case
basis by the staff. This option would not
require NRC resources for conducting a
rulemaking.

V. Estimation and Evaluation of Values
and Impacts

The final amendments modify current
requirements in the NRC’s approval of
changes to EALs and the participation
in emergency preparedness exercises for
co-located licensees. The change in the
requirement for NRC approval of EALs
is being made for consistency, and
because it reflects current practice. It
reflects the Commission’s original intent
and does not impose a burden on
licensees. However, the second change
does modify the information collection
requirements and impacts the burden on
future co-located licensees. Current co-
located licensees have implemented an
emergency planning training regime
consistent with the final rule.

The final amendment requires that
future co-located licensees exercise their
onsite plans biennially. The offsite
authorities would exercise their plans
biennially. The interface between offsite
plans and the respective onsite plans
would be exercised biennially in a full
or partial participation exercise
alternating between each licensee. Thus,
each co-located licensee will participate
in a full or partial participation exercise
quadrennially. In addition, in the year
when one of the co-located licensees is
participating in a full or partial
participation exercise, the final rule
requires any other co-located licensees
to participate in activities and
interactions with offsite authorities. For
the period between exercises, the final
rule requires each licensee to conduct
emergency preparedness activities and
interactions. Likewise each co-located
licensee would log the activities and
interactions with offsite authorities that
are also conducted in the period
between exercises. This final rule does
not increase the burden on current co-
located licensees because they have an
emergency planning training regime
consistent with the final rule. Future co-
located licensees would keep a log of
the A&I with offsite authorities which is
estimated to average 30 hours per co-
located licensee per year.
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VI. Presentation of Results

As noted, the impact on a co-located
licensee to implement the final rule
change is 30 hours per year per co-
located licensee. This time would be
used to maintain a log of the A&I with
offsite authorities. At an assumed
average hourly rate of $156/hour, the
total industry implementation cost is
estimated at $9,360. The cost for an
individual co-located licensee is $4,680
per year.

With respect to the EAL rule change,
licensees would save staff time by
having explicit NRC requirements and
guidance that will assist the licensees in
the proper submittals of EAL changes.
The impact of improved regulations on
the NRC is a decrease in the amount of
staff time needed to review licensee
EAL changes. This is estimated to be
about a 100 staff-hour reduction or a
$8,000 savings to the NRC per year
(assuming a $80 hourly rate for NRC
staff time). However, it is uncertain as
to how many EAL changes might have
been received by the NRC.

There would be several additional
benefits associated with these
amendments. The greatest would be the
increased assurance that the
Commission’s regulations are consistent
and not ambiguous. Further, by
addressing these issues generically
through rulemaking rather than
continuing the current case-by-case
approach, it is expected that the burden
on the NRC staff would be reduced by
several hours for each licensee EAL
change as well as future co-located
licensees’ exercise requirements that
NRC would need to approve. Another
beneficial attribute to this final action is
regulatory efficiency resulting from the
expeditious handling of future licensing
actions by providing regulatory
predictability and stability for the EAL
changes as well as the exercise
requirements for co-located licensees.

VII. Decision Rationale for Selection of
the Final Action

As previously discussed, the
additional burdens on a licensee and the
NRC are expected to be modest.
However, a revision of the requirements
is desirable to remove ambiguities in the
current regulations while maintaining
safety and reducing unnecessary
regulatory burden.

VIIIL. Implementation

The final rule takes effect 90 days
after publication in the Federal
Register.

Regulatory Flexibility Certification

In accordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b),

the Commission certifies that the final
rule will not have a significant
economic impact on a substantial
number of small entities. The final rule
would affect only States and licensees of
nuclear power plants. These States and
licensees do not fall within the scope of
the definition of “small entities” set
forth in the Regulatory Flexibility Act,
or the size standards established by the
NRC (10 CFR 2.810).

Backfit Analysis

(1) NRC Approval of EAL Changes

The final rule, which eliminates the
need for NRC approval for certain EAL
changes, does not constitute a backfit as
defined in §50.109(a)(1). Although 10
CFR 50.54(q) permits licensees to make
changes to their emergency plans which
do not decrease the effectiveness of the
plans, 10 CFR part 50, appendix E
currently requires that all EALs shall be
approved by NRC. The final rule
clarifies the 10 CFR Part 50, Appendix
E requirement to permit licensee
changes to EALs without NRC approval
if the changes do not decrease the
effectiveness of the emergency plan. The
final rule requires NRC approval for
those EAL changes which decrease the
effectiveness of the emergency plan,
NRC approval when a licensee proposes
to change from one EAL scheme to
another as well as proposals of an
alternate method for complying with the
regulations. The final rule clarifies the
requirements and represents the current
practice of making changes under
§50.54 (q) requirements and is therefore
not a backfit.

In addition, the final rule applies
prospectively to changes initiated by
licensees. The Commission has
indicated in various rulemakings that
the Backfit Rule does not protect the
prospects of a potential applicant nor
does the Backfit Rule apply when a
licensee seeks a change in the terms and
conditions of its license. A licensee-
initiated change to an EAL does not fall
within the scope of actions protected by
the Backfit Rule and, therefore, the
Backfit Rule does not apply to this final
rulemaking.

(2) Co-Located Licensee

The amendment that addresses the
regulatory ambiguity regarding exercise
participation requirements for co-
located licensees applies to the existing
co-located licensees for the Nine Mile
Point and James A. FitzPatrick site and
prospectively to future co-located
licensees.

With respect to the Nine Mile Point
and James A. FitzPatrick licensees, the
final rule would arguably constitute a

backfit, inasmuch as there is some
correspondence between the licensees
and the NRC which may be interpreted
as constituting NRC approval of
“alternating participation” by each
licensee in a full or partial participation
exercise every 2 years. The backfit may
not fall within the scope of the
compliance exception, 10 CFR
50.109(a)(4)(i), in view of the lack of
new information showing that the prior
NRC approval of ““alternating
participation” was based upon a factual
error or new information not known to
the NRC at the time that the NRC
approved “‘alternating participation.”
However, these licensees have
informally been implementing an
emergency planning training regime
since year 2000 that is consistent with
the final rule. Accordingly, the NRC will
not prepare a backfit analysis addressing
the Nine Mile Point and James A.
FitzPatrick licensees.

With respect to future holders of
operating licenses (including combined
licenses under Part 52) for nuclear
power plants which meet the definition
of being co-located, the Commission has
indicated in various rulemakings that
the Backfit Rule does not protect the
prospects of a potential applicant.

Small Business Regulatory Enforcement
Fairness Act

In accordance with the Small
Business Regulatory Enforcement
Fairness Act of 1996, the NRC has
determined that this action is not a
major rule and has verified this
determination with the Office of
Information and Regulatory Affairs of
Office of Management and Budget
(OMB).

List of Subjects in 10 CFR Part 50

Antitrust, Classified information,
Criminal penalties, Fire protection,
Intergovernmental relations, Nuclear
power plants and reactors, Radiation
protection, Reactor siting criteria,
Reporting and recordkeeping
requirements.

m For the reasons set out in the preamble
and under the authority of the Atomic
Energy Act of 1954, as amended, the
Energy Reorganization Act of 1974, as
amended, the National Environmental
Policy Act of 1969, as amended, and 5
U.S.C. 552 and 553, the NRC is adopting
the following amendment to 10 CFR part
50.

PART 50—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATIONS
FACILITIES

m 1. The authority citation for part 50
continues to read as follows:
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Authority: Secs. 102, 103, 104, 105, 161,
182, 183, 186, 189, 68 Stat. 936, 937, 938,
948, 953, 954, 955, 956, as amended, sec.
234, 83 Stat. 444, as amended (42 U.S.C.
2132, 2133, 2134, 2135, 2201, 2232, 2233,
2236, 2239, 2282); secs. 201, as amended,
202, 206, 88 Stat. 1242, as amended, 1244,
1246 (42 U.S.C. 5841, 5842, 5846), sec. 1704,
112 Stat. 2750 (44 U.S.C 3504 note).

Section 50.7 also issued under Pub. L. 95—
601, sec. 10, 92 Stat. 2951 (42 U.S.C. 5841).
Section 50.10 also issued under secs. 101,
185, 68 Stat. 955, as amended (42 U.S.C.
2131, 2235); sec. 102, Pub L. 91-190, 83 Stat.
853 (42 U.S.C. 4332). Sections 50.13, 50.43
(dd), and 50.103 also issued under sec. 108,
68 Stat. 939, as amended (42 U.S.C. 2138).
Sections 50.23, 50.35, 50.55, and 50.56 also
issued under sec. 185, 68 Stat. 955 (42 U.S.C.
2235). Sections 50.33a, 50.55a and Appendix
Q also issued under sec. 102, Pub. L. 91-190,
83 Stat. 853 (42 U.S.C. 4332). Sections 50.34
and 50.54 also issued under sec. 204, 88 Stat.
1245 (42 U.S.C. 5844). Sections 50.58, 50.91,
and 50.92 also issued under Pub. L. 97-415,
96 Stat. 2073 (42 U.S.C. 2239). Section 50.78
also issued under sec. 122, 68 Stat. 939 (42
U.S.C. 2152). Sections 50.80-50.81 also
issued under sec. 184, 68 Stat. 954, as
amended (42 U.S.C. 2234). Appendix F also
issued under sec. 187, 68 Stat. 955 (42 U.S.C.
2237).

m 2. In appendix E to part 50, paragraphs
IV. B and F.2.c are revised, footnote 5 is
revised, footnotes 6 through 10 are
redesignated as 7 through 11
respectively, and a new footnote 6 is
added to paragraph IV.F.2.c to read as
follows:

Appendix E to Part 50—Emergency
Planning and Preparedness for
Production and Utilization Facilities

* * * * *

IV. Content of Emergency Plans

* * * * *

B. Assessment Actions

The means to be used for determining the
magnitude of, and for continually assessing
the impact of, the release of radioactive
materials shall be described, including
emergency action levels that are to be used
as criteria for determining the need for
notification and participation of local and
State agencies, the Commission, and other
Federal agencies, and the emergency action
levels that are to be used for determining
when and what type of protective measures
should be considered within and outside the
site boundary to protect health and safety.
The emergency action levels shall be based
on in-plant conditions and instrumentation
in addition to onsite and offsite monitoring.
These initial emergency action levels shall be
discussed and agreed on by the applicant or
licensee and state and local governmental
authorities, and approved by the NRC.
Thereafter, emergency action levels shall be
reviewed with the State and local
governmental authorities on an annual basis.
A revision to an emergency action level must
be approved by the NRC before
implementation if:

(1) The licensee is changing from one
emergency action level scheme to another
emergency action level scheme (e.g., a change
from an emergency action level scheme based
on NUREG-0654 to a scheme based upon
NUMARC/NESP-007 or NEI-99-01);

(2) The licensee is proposing an alternate
method for complying with the regulations;
or

(3) The emergency action level revision
decreases the effectiveness of the emergency
plan.

A licensee shall submit each request for
NRC approval of the proposed emergency
action level change as specified in §50.4. If
a licensee makes a change to an EAL that
does not require NRC approval, the licensee
shall submit, as specified in § 50.4, a report
of each change made within 30 days after the
change is made.

* * * * *

F. Training

2.k x %

c. Offsite plans for each site shall be
exercised biennially with full participation
by each offsite authority having a role under
the plan. Where the offsite authority has a
role under a radiological response plan for
more than one site, it shall fully participate
in one exercise every 2 years and shall, at
least, partially participate 5 in other offsite
plan exercises in this period.

If two different licensees whose licensed
facilities are located either on the same site
or on adjacent, contiguous sites, and that
share most of the elements defining co-
located licensees,$ each licensee shall:

(1) Conduct an exercise biennially of its
onsite emergency plan; and

(2) Participate quadrennially in an offsite
biennial full or partial participation exercise;
and

(3) Conduct emergency preparedness
activities and interactions in the years
between its participation in the offsite full or
partial participation exercise with offsite
authorities, to test and maintain interface
among the affected state and local authorities
and the licensee. Co-located licensees shall
also participate in emergency preparedness
activities and interaction with offsite
authorities for the period between exercises.
* * * * *

5 “Partial participation” when used in
conjunction with emergency preparedness
exercises for a particular site means
appropriate offsite authorities shall actively
take part in the exercise sufficient to test
direction and control functions; i.e., (a)
protective action decision making related to
emergency action levels, and (b)
communication capabilities among affected
State and local authorities and the licensee.

6 Co-located licensees are two different
licensees whose licensed facilities are located
either on the same site or on adjacent,
contiguous sites, and that share most of the
following emergency planning and siting
elements:

a. plume exposure and ingestion
emergency planning zones,

b. offsite governmental authorities,

c. offsite emergency response
organizations,

d. public notification system, and/or

e. emergency facilities
* * * * *

Dated at Rockville, Maryland, this 19th day
of January 2005.
For the Nuclear Regulatory Commission.

Annette Vietti-Cook,

Secretary of the Commission.

[FR Doc. 05-1352 Filed 1-25-05; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF ENERGY
10 CFR Part 824

[Docket No. SO-RM—00-01]

RIN 1992—-AA28

Procedural Rules for the Assessment
of Civil Penalties for Classified
Information Security Violations

AGENCY: Office of Security, Department
of Energy.

ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) is today publishing a final rule to
assist in implementing section 234B of
the Atomic Energy Act of 1954. Section
234B makes DOE contractors and their
subcontractors subject to civil penalties
for violations of DOE rules, regulations
and orders regarding the safeguarding
and security of Restricted Data and
other classified information.

EFFECTIVE DATE: February 25, 2005.

FOR FURTHER INFORMATION CONTACT:
Geralyn Praskievicz, Office of Security,
SO-1, U.S. Department of Energy, 1000
Independence Ave., SW., Washington,
DC 20585, (202) 586—4451; JoAnn
Williams, Office of General Counsel,
GC-53, U.S. Department of Energy, 1000
Independence Ave., SW., Washington,
DC 20585, (202) 586—6899.

SUPPLEMENTARY INFORMATION:
I. Introduction.
II. DOE’s Response to Comments.
III. Regulatory Review and Procedural
Requirements.
A. Review Under Executive Order 12866.
B. Review Under the Regulatory Flexibility
Act.
C. Review Under the Paperwork Reduction
Act.
D. Review Under the National
Environmental Policy Act.
E. Review Under Executive Order 12988.
F. Review Under Executive Order 13132.
G. Review Under the Treasury and General
Appropriations Act, 1999.
H. Review Under the Treasury and General
Appropriations Act, 2001.
I. Review Under Executive Order 13084.
J. Review Under the Unfunded Mandate
Reform Act of 1995.
K. Review under Executive Order 13211.
L. Congressional Notification.
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I. Introduction

Pursuant to the Atomic Energy Act of
1954 and other laws, DOE carries out a
variety of national defense and energy
research, development and
demonstration activities at facilities
around the nation that are owned by the
United States Government, under the
control and custody of DOE, and
operated by management and operating
contractors under the supervision of
DOE. The use of private industry and
educational institutions to operate these
kinds of facilities, including the
national laboratories and their
predecessors, dates back to the Atomic
Energy Commission, if not to the
Manhattan Project. It has allowed the
United States to attract the best minds
to do the cutting edge scientific,
engineering and technical work critical
to DOE’s national security mission. By
its nature, that work involves highly
classified information regarding atomic
weapons and other weapons of mass
destruction; nuclear naval propulsion;
intelligence related to terrorism and
other topics of great sensitivity. For
more than 50 years, DOE, like its
predecessor the Atomic Energy
Commission, has had to balance two
sets of considerations. On the one hand,
DOE must attract the best minds that it
can to do cutting edge scientific work at
the heart of DOE’s national security
mission, and DOE must permit its
operating and management contractors
to function in a manner that permits
sufficient dissemination of classified
work to be put to the various uses that
U.S. national security demands. At the
same time, it obviously must take all
prudent steps to prevent enemies of this
nation from gaining access to work that
could be used to the detriment, rather
than the enhancement, of vital national
security interests.

Over the years periodic contractor
lapses in adherence to processes
designed to safeguard Restricted Data or
other classified information have given
rise to concerns about the adequacy of
efforts by contractors to protect this
kind of information. In order to give
DOE an additional tool to assure that
these processes are being followed,
Congress enacted section 234B of the
Atomic Energy Act of 1954. This section
grants DOE new authority to impose
civil penalties for violations of DOE
regulations and orders directed to the
safeguarding of this kind of information,
as well as confirming DOE’s preexisting
authority to withhold portions of a
contractor’s fee by reason of poor
performance arising out of such
violations. DOE had previously
promulgated regulations specifying how

it would carry out this latter authority,
and today’s rule specifies the manner in
which it will carry out its civil penalty
authority. DOE believes that today’s
regulation will assist in providing
greater emphasis on a culture of security
awareness in existing DOE operations,
and strong incentives for contractors to
identify and correct noncompliance
conditions and processes in order to
protect classified information of vital
significance to this nation. It will also
facilitate, encourage and support
contractor initiatives for the prompt
identification and correction of security
problems.

Section 3147 of the National Defense
Authorization Act for Fiscal Year 2000
(Public Law 106-65) added a new
section 234B to the Atomic Energy Act
of 1954 (the Act) (42 U.S.C. 2282b).
Section 234B has two subsections. The
first subsection, subsection a., provides
that any person who: (1) Has entered
into a contract or agreement with DOE,
or a subcontract or subagreement
thereto, and (2) violates (or whose
employee violates) any applicable rule,
regulation, or order prescribed or
otherwise issued by the Secretary of
Energy pursuant to the Act relating to
the safeguarding or security of
Restricted Data or other classified or
sensitive information, shall be subject to
a civil penalty not to exceed $100,000
for each such violation. The second
subsection, subsection b., requires that
each DOE contract contain provisions
which provide an appropriate reduction
in the fees or amounts paid to the
contractor under the contract in the
event of a violation by the contractor or
contractor employee of any rule,
regulation or order relating to the
safeguarding or security of Restricted
Data or other classified or sensitive
information.

DOE elected to implement section
234B in two separate rulemakings, one
establishing procedural rules to
implement subsection a. similar to the
procedural rules to achieve compliance
with DOE nuclear safety requirements
found at 10 CFR part 820, “Procedural
Rules for DOE Nuclear Activities,” and
the other establishing a procurement
clause like the existing clause for
conditional payment of fee, profit or
incentives, 48 CFR (DEAR) 970.5215-3.
On February 1, 2001, DOE published a
notice of proposed rulemaking (NOPR)
(66 FR 8560) to implement subsection b.
of section 234B, concerning reductions
in fees or amounts paid to contractors in
the event of a security violation. DOE
received numerous comments in
response to that notice, and responded
to them in a notice of interim final

rulemaking on December 10, 2003 (68
FR 68771).

On April 1, 2002, DOE published a
NOPR at 67 FR 15339 to solicit
comments on its proposed framework
for an enforcement program for the civil
penalty provisions in subsection a. The
NOPR requested written comments by
July 1, 2002, and invited oral comments
at public hearings held in Las Vegas,
Nevada on May 22, 2002, and in
Washington, DC on May 29, 2002.
Written comments were received from
eleven sources and oral comments from
two. All comments were from
representatives of DOE contractors. DOE
responds to the major issues raised in
comments in part II of this
SUPPLEMENTARY INFORMATION.

To a large extent, the regulations in
this notice of final rulemaking are self-
explanatory. There are, however, several
fundamental features which were
discussed in the NOPR that bear
repeating here. DOE will apply civil
penalties only to violations of
requirements for the protection of
classified information. Classified
information is defined as ‘Restricted
Data” or “Formerly Restricted Data”
protected against unauthorized
disclosure pursuant to the Act and
“National Security Information”
protected against unauthorized
disclosure pursuant to Executive Order
12958, as amended on March 25, 2003,
or any predecessor or successor order.
Although section 234B refers to
“sensitive information,” DOE does not
employ this term in today’s final
regulations because: (1) Neither the
statute nor its legislative history defines
the term; (2) There is no commonly
accepted definition of “sensitive
information” within DOE or the
Executive Branch; and (3) the legislative
history of subsection a. indicates that
the Congress was concerned with
unauthorized disclosures of classified
information. The additional category of
unclassified information that might
merit inclusion in a regulation imposing
civil penalties is Unclassified
Controlled Nuclear Information (UCNI),
a category of unclassified government
information concerning atomic energy
defense programs established by section
148 of the Act (42 U.S.C. 2168).
However, DOE already has a preexisting
regime in place with respect to such
information that includes civil
penalties. Section 148 provides that any
person who violates a regulation or
order issued under that section shall be
subject to a civil penalty not to exceed
$100,000. DOE implemented the
provisions of section 148 in regulations
contained in 10 CFR part 1017. Since
part 1017 already imposes a civil
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monetary penalty for unauthorized
dissemination of UCNI comparable to
the penalty specified in section 234B,
DOE determined that it is unnecessary
to include UCNI in regulations
implementing section 234B.

Today’s final regulations permit DOE
to assess civil penalties for violations of
regulations, rules or orders described in
§ 824.4 of part 824. These are violations
of: (1) 10 CFR part 1016 (“Safeguarding
of Restricted Data”); (2) 10 CFR part
1045 (“Nuclear Classification and
Declassification”); or (3) any other DOE
regulation or rule (including any DOE
order or manual enforceable under a
contractual provision) related to the
safeguarding or security of Restricted
Data or other classified information that
specifically indicates that violation of
its provisions may result in a civil
penalty pursuant to section 234B, and
(4) compliance orders issued pursuant
to part 824.

In addition, section 161 of the Act
broadly authorizes DOE to prescribe
regulations and issue orders deemed
necessary to protect the common
defense and security (42 U.S.C. 2201).
Consistent with the proposed rule, part
824 implements this authority by
providing that the Secretary may issue
a compliance order requiring a person to
take corrective action if a person by act
or omission causes, or creates a risk of,
the loss, compromise or unauthorized
disclosure of classified information even
if that person has not violated a rule or
regulation specified in § 824.4(a) of part
824. Violation of the compliance order
may also result in the assessment of a
civil penalty if the order so specifies.
While the recipient of a compliance
order may request the Secretary to
rescind or modify the compliance order,
the request does not stay the
effectiveness of the order unless the
Secretary issues a new order to that
effect. The compliance order provisions
in 10 CFR 824.4(b) and (c) are modeled
after a similar mechanism in 10 CFR
part 820, the rule implementing
procedures for section 234A of the Act
with respect to nuclear safety.

Today’s final rule only applies to
contractors and others who have entered
into agreements or contracts with DOE
or subagreements or subcontracts
thereto. This is because subsection a. of
section 234B provides that what triggers
the availability of a civil penalty is the
fact that a “person * * * has entered
into a contract or agreement with the
Department of Energy, or a subcontract
or subagreement thereto, and * * *
violates (or whose employee violates)
any applicable rule, regulation or
order.” It is clear from the statutory
language, particularly the parenthetical

“or whose employee violates” that
Congress intended contractors and their
subcontractors or suppliers to be
responsible for the acts or omissions of
their employees who fail to observe
these rules, regulations, and orders,
rather than contemplating the
imposition of civil penalties on
employees themselves. Consequently,
part 824 provides for the assessment of
civil penalties against contractors or
subcontractors for their employees’
actions but not against the employees
themselves. The Atomic Energy Act
establishes a separate regime of criminal
penalties applicable to individuals for
the knowing unauthorized
communication of Restricted Data. See
sections 224 and 227 of the Atomic
Energy Act (42 U.S.C. 2274, 2277).

Subsection d. of section 234B sets
limitations on civil penalties assessed
against certain nonprofit entities
specified at subsection d. of section
234A (hereafter the “named
contractors”). For each of the named
contractors, the statute provides that no
civil penalty may be assessed until the
entity enters into a new contract with
DOE after October 5, 1999 (the date of
enactment) or an extension of a current
contract with DOE after October 5, 1999.
The statute also limits the total amount
of civil penalties assessed against the
named contractors in any fiscal year to
the total amount of fees paid to that
entity in that fiscal year. It should be
noted that the limitations applicable to
the named contractors also apply to
their subcontractors and suppliers
regardless of whether they are for-profit
or nonprofit.

The fee that represents the cap for
civil penalties of nonprofits will be
determined pursuant to the provisions
of the specific contracts covered by the
limitation on nonprofits in section
234B.d.(2).

DOE has decided not to finalize its
proposal to cap civil penalties assessed
against other DOE contractors that are
nonprofit educational institutions under
the United States Internal Revenue Code
in the same manner as penalties are
capped for the named contractors. The
statute identifies only the named
contractors as those that should receive
this treatment. While Congress gave
DOE authority to mitigate civil
penalties, DOE has concluded that there
is not a strong enough case to warrant
using that authority in a categorical
fashion to cap these penalties without
regard to any other consideration for
contractor security violations by entities
other than those that Congress
determined should have their penalties
capped in this fashion. Rather, DOE has
concluded that its mitigation authority

would be better exercised on a case-by-
case basis, taking into account all
circumstances, both aggravating and
extenuating. The final rule and
enforcement policy make clear that DOE
plans to exercise that authority to
mitigate civil penalties based on many
considerations, including an entity’s
financial circumstances. That should be
sufficient to ensure that the civil penalty
authority is not exercised in a manner
that discourages non-profit institutions
from seeking DOE contracts. Finally, our
decision is consistent with DOE’s
proposed regulations for 10 CFR part
851 to implement section 234C of the
Atomic Energy Act (civil penalties for
worker health and safety violations), the
most recent legislation providing DOE
civil penalty authority.

DOE also has determined on a
somewhat different approach from the
one in the proposed rule for allocating
responsibility among various DOE
officials for the performance of certain
administrative responsibilities relating
to the imposition of civil penalties,
including issuance of the preliminary
notice of violation, issuance of final
notice of violation, and settlement of
enforcement actions. DOE’s NOPR
called for all of these responsibilities to
be carried out by the Deputy Secretary
on the recommendation of the Director
of the Office of Security. DOE has
concluded that there is no compelling
reason for making the Deputy Secretary
responsible for these functions in the
first instance. Moreover, DOE believes it
is desirable to make the procedures for
part 824 consistent with the procedural
framework in 10 CFR part 820 (civil
penalties for nuclear safety violations)
and the proposed part 851 regulations
(civil penalties for worker health and
safety violations). In both those
frameworks, a DOE official subordinate
to the Secretary and the Deputy
Secretary is the official charged with
initiating enforcement and related
responsibilities in the case of non-
NNSA contractors; in the case of NNSA
contractors, the subordinate DOE
official makes a recommendation to the
NNSA Administrator, who then
determines whether or not to accept that
recommendation. In the case of a
dispute between the responsible DOE
official and the NNSA Administrator,
the matter may be referred to the Deputy
Secretary.

The part 824 rule adopted today
adopts a similar framework, under
which the Secretary designated a
subordinate DOE official to carry out the
administrative responsibilities in the
case of non-NNSA contractors, but in
the case of NNSA contractors this
official makes a recommendation to the
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NNSA Administrator who decides
whether or not to accept that
recommendation. If the NNSA
Administrator disagrees with the
cognizant DOE official’s
recommendation, and the disagreement
cannot be resolved by the two officials,
the DOE official may refer the matter to
the Deputy Secretary for resolution.

The Secretary of Energy has approved
this notice of final rulemaking for
publication.

II. DOE’s Response to Comments

The following discussion describes
the major issues raised in comments,
provides DOE’s response to these
comments, and sets forth or describes
any resulting changes to the rule. DOE
has also made a few editorial, stylistic
and format changes for clarity and
consistency, but DOE does not describe
them in detail because they do not
substantially change the terms of the
proposed regulations.

A. Enforcement Policy

A number of commenters argued that
DOE’s proposed enforcement program
under section 234B was deficient in that
it lacked an important feature of 10 CFR
part 820, a general enforcement policy
statement. Without a statement of
general enforcement policy, these
commenters viewed the proposed
regulations as vague and thus
susceptible to uneven, or unduly harsh
application. Commenters feared that
this could mean that a single
inadvertent mis-classification of a
document might result in a civil
penalty.

Based on consideration of these
comments, DOE has included in today’s
final regulations “Appendix A to Part
824—General Statement of Enforcement
Policy,” which is closely modeled after
“Appendix A to Part 820.” Appendix A
to part 824 includes the following
important features of the part 820
model:

1. Severity Levels

Violations of DOE classified
information security requirements have
varying degrees of security significance.
Therefore, the security significance of
each violation is to be identified as the
first step in the enforcement process.
Violations of DOE classified information
security requirements are categorized in
three levels of severity. These levels are
discussed in section V. of appendix A
to this part. Table 1.—Severity Level
Base Civil Penalties in appendix A
provides the base civil penalty amount
for each level of violation.

2. Incentives for Both Timely
Identification of Potential
Noncompliances and Conducting
Appropriate Corrective Actions

Many comments were received
regarding the overall fairness of the
proposed regulations and the need to
ensure a consistent and equitable
enforcement process.

Appendix A specifically states that
DOE’s goal in the compliance arena is
to enhance and protect the common
defense and security at DOE facilities by
fostering a culture among both DOE line
organizations and contractors that
actively seeks not only to attain
compliance with DOE classified
information security requirements but
also to sustain it. The DOE enforcement
program and policy has been developed
with the express purpose of achieving a
culture committed to the best possible
security at DOE’s facilities. Appendix A
sets out substantial incentives to the
contractors for the early self-
identification, reporting and prompt
correction of problems which constitute,
or could lead to, violations. Thus, the
application of adjustment factors may
result in no civil penalty being assessed
for violations that are identified,
reported and promptly and effectively
corrected by the contractor. On the other
hand, ineffective programs for problem
identification and correction are
unacceptable. For example, if a
contractor fails to disclose and promptly
correct violations of which it should be
aware or should have been aware,
substantial civil penalties are warranted
and may be sought, including the
assessment of civil penalties for
continuing violations on a per day basis.

B. Timing of the Regulations

DOE received several comments that
expressed the view that these
regulations are premature principally
because DOE is imposing new security
standards by this rulemaking and
contractors deserve additional funding
and time to meet these new standards.
DOE disagrees with these comments. No
new DOE classified information security
requirements are being imposed on
contractors by these regulations
themselves, which only set up the
policies and procedures for an
enforcement program that may impose
civil penalties for requirements
established elsewhere.

C. Contract Issues

1. Applicability to Violations Prior to
Effective Date

Several comments objected to civil
penalties applying to violations that
occurred prior to the effective date of

these regulations, 30 days after the date
of this publication. Paragraph (b) of
section 3147 of the National Defense
Authorization Act for Fiscal Year 2000
specifically states that “[s]ubsection a.
of section 234B of the Atomic Energy
Act * * * applies to any violation after
the date of enactment of this Act.”
Congress specified a different effective
date for the application of civil penalties
against nonprofit contractors listed in
section 234A.d. (after entry into a new
contract or extension of a current
contract), but did not provide a similar
limitation with respect to other DOE
contractors.

2. Limitation of Liability for Nonprofits

Two issues were raised with respect
to the limitation of liability for
nonprofits in proposed § 824.2(b). This
section would implement subsection d.
of section 234B that sets limitations on
civil penalties assessed against certain
entities specified at subsection d. of
section 234A. Some commenters argued
that the cap on civil penalties,
specifying that the total amount of civil
penalties imposed may not exceed the
fee for that fiscal year, should apply to
all contractors. For reasons similar to
those noted above for not finalizing its
proposed approach of extending this
limitation to all non-profits, DOE has
not accepted this position. Rather it has
concluded that it should not broaden
the category of contractors to whom this
limitation applies beyond the specific
list identified by Congress. As DOE
explained, in all other instances, it will
evaluate mitigation on a case-by-case
basis taking into account all relevant
aggravating and mitigating
circumstances.

The second issue relates to the
limitation of liability for subcontractors
of nonprofit contractors. Consistent with
sections 234A. and 234B., today’s final
regulations provide at § 824.2(b)(1) that
the limitations on liability apply to all
subcontractors and suppliers, whether
for-profit or nonprofit, of the seven
named entities working at the named
sites specified in subsection d. of
section 234A. Commenters have
indicated that this list in section
234A.d. is not current in that some of
the named sites are no longer operated
by the named contractors. Therefore,
these commenters argue that the
limitations on liability should extend to
all subcontractors and suppliers of any
contractor at the named sites. DOE
rejects this view on the ground that
Congress expressly cross-referenced, in
section 234B.d., the section 234A.d. list
of exceptions and that any change in
that list should be accomplished, if at
all, by legislative amendment.
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3. Relationship With Fee Reduction
Regulations

A number of comments expressed the
view that DOE needed to clarify the
relationship between these regulations
and the regulations of DOE’s Office of
Procurement and Assistance
Management that implement paragraph
b. of section 234B. That paragraph
requires that each DOE contract contain
provisions which provide an
appropriate reduction in the fees or
amounts paid to the contractor under
the contract in the event of a violation
by the contractor or contractor employee
of any rule, regulation or order relating
to the security of classified information.
Commenters raising this issue were
concerned that contractors might be
subjected to both a civil penalty and a
reduction in fee for one violation.
Congress contemplated this possibility
when it enacted both subsections a. and
b. of section 234B without a
requirement to choose between the two.
By contrast, in the later enacted section
234C Congress specifically did require
DOE to elect between civil and
contractual penalties (see section
234C.d.). Consistent with the omission
of any such provision in section 234B,
today’s regulations neither require nor
preclude such a choice.

4. Contract Disputes Act

Certain contractors commented in
favor of implementing section 234B by
using the process and procedures in the
Contract Disputes Act, 41 U.S.C. 601—
613, rather than the procedures in the
proposed rule. In DOE’s view, the
administration of a system for
imposition of civil penalties, as required
by a statute, does not fall under the
purposes of the Contract Disputes Act.
Jurisdiction for agency boards of
contract appeals, defined at 41 U.S.C.
607(d), consists only of appeals of
contracting officer decisions. Section
234B provides that the powers and
limitations applicable to the assessment
of civil penalties under section 234A
shall apply to the assessment of civil
penalties under section 234B. Section
234A gives the Secretary the authority
to determine, compromise or modify
civil penalties to be imposed under
section 234A. after opportunity for an
agency hearing pursuant to 5 U.S.C. 554,
before an administrative law judge
appointed pursuant to 5 U.S.C. 3105.
Appeals from these determinations may
be made to a U.S. court of appeals.

5. Major Fraud Act

The applicability of the Major Fraud
Act, 41 U.S.C. 256(k), to civil penalty
proceedings for security violations was

raised by commenters who stated that
DOE needs to clarify how that Act
relates to investigations into suspected
or alleged violations of DOE classified
information security requirements. They
recommended that DOE issue an
interpretation stating that as long as a
contractor is exempt by statute from the
payment of civil penalties, the Major
Fraud Act shall not be considered
applicable by reason of the “monetary
penalty” provision of that act. The
Major Fraud Act does not make
distinctions in its reimbursement
prohibitions for different categories of
contractors. Even those contractors that
are exempt from civil penalties under
other statutory or regulatory authority
are subject to the reimbursement
prohibitions of the Major Fraud Act. In
other words, once a government-
initiated proceeding has commenced
which relates to a violation of, or failure
to comply with, a law or regulation, the
Act’s restrictions apply to investigation
proceeding costs, even if the outcome of
the proceeding cannot be the actual
payment of a monetary penalty. The
cost principle at 48 CFR (FAR) 31.205—
47, which implements the Act, provides
that proceeding costs not made
unallowable may be reimbursed, but
only to the extent that the amounts of
such costs do not exceed 80% of the
reasonable and allocable proceeding
costs incurred by a contractor.

6. Statute of Limitations

Some commenters argued that
without a “statute of limitations” a
Management and Operating (M&O)
contractor might be held liable for the
acts or omissions of a former M&O
contractor at a DOE site thus nullifying
DEAR 970.5231—4 “Preexisting
Conditions” which currently provides
some protection to contractors new to a
facility. DOE’s experience with Part 820
regarding nuclear safety violations has
not indicated that the absence of a
“‘statute of limitations” provision is a
problem. DOE will adopt a common
sense approach in applying Part 824 and
not penalize an M&O contractor for the
acts or omissions of a predecessor
unless the new contractor knows or
should reasonably know that a violation
exists. Also, one of the provisions in the
“Preexisting Conditions” clause places a
duty on the new contractor to inspect
the facility and timely identify to the
contracting officer conditions which
could give rise to a liability.

D. Applicability
DOE has revised proposed §§ 824.2
(“Applicability”’) and 824.3

(“Definitions”) to address comments
requesting clarification of the

applicability of the regulations. These
comments expressed the view that the
regulations were vague and overly
broad. DOE agrees that more precise
language in two places in these two
subsections is warranted. One comment
pointed out that proposed § 824.2(a) was
too broad in that it made the regulations
applicable to “any entity that is subject
to DOE security requirements for the
protection of classified information.”
This exceeds the authority conferred by
the statute, which is limited to
contractors and subcontractors of the
Department. Section 824.2(a), as
published today, tracks the language of
section 234B which states that the
regulations apply to any person that has
entered into a contract or agreement
with DOE, or a subcontract or
subagreement thereto.

Also, in response to comments raising
questions about the applicability of the
proposed regulations to the National
Nuclear Security Administration
(NNSA), §824.3 now contains a
definition of the “Department of
Energy.” This definition clarifies that
these regulations are applicable to
contractors of all components of DOE,
including the NNSA.

E. Definitions

In addition to adding a definition of
the term “Department of Energy”
discussed in section D of this
supplementary information, DOE has
made other changes in the definitions in
§824.3, in response to the comments or
for purposes of clarification. DOE has
revised the definition of the term
“classified information” in response to
a comment to track more clearly the
language in the definition of that term
in Executive Order 12958, as amended
on March 25, 2003. We have deleted the
definition of the term ““contractor”
because the term is not actually used in
the operational sections of the
regulation. Finally, we also have revised
the definition of the term ‘‘Director”
and, as revised, the term means ““‘the
DOE Official, or his or her designee, to
whom the Secretary has assigned
responsibility for enforcement under
this part.”

DOE did not accept the comment that
the definition of the term “person” is
too broad in that it includes parents and
affiliates of a contractor. Those making
this comment argued that extending
liability to parents and affiliates goes
beyond what is permitted by section
234B and that this extension of liability
is unfair. DOE disagrees. The last
sentence of the definition of the term
“person” in § 820.2, the DOE nuclear
safety regulations implementing section
234A, states that, for purposes of civil
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penalty assessment, the term also
includes affiliated entities, such as a
parent corporation. Section 234B.c.
states that the powers and limitations
applicable to the assessment of civil
penalties under section 234A, with
certain exceptions pertaining to the
nonprofit entities identified at
subsection d. of that section, shall apply
to the assessment of civil penalties
under section 234B. Therefore, DOE
believes that a broad definition of the
term “‘person” is appropriate.

F. Sources of Classified Information
Protection Requirements

It was clear to DOE from a number of
comments received about the proposed
scope of the regulations that DOE
should revise § 824.4 (Civil penalties™)
to identify more clearly the DOE
security requirements covered by these
regulations. In response to one
comment, DOE has incorporated
language that specifies that § 824.4
applies only to acts or omissions related
to “classified information protection”
requirements, rather than security
requirements more generally.

DOE agrees with the comment that the
reference to 10 CFR part 1046 “Physical
Protection of Security Interests” should
not be included in § 824.4. Section 234B
makes civil penalties applicable to
classified information protection
requirements, not requirements for the
DOE protective force, such as medical
and physical fitness standards. The two
remaining DOE regulations, 10 CFR part
1016 (“Safeguarding of Restricted Data’)
and 10 CFR part 1045 (“Nuclear
Classification and Declassification”) are
the only current DOE regulations
containing classified information
protection requirements whose violation
is a predicate for civil penalties under
today’s rule.

DOE received one comment that DOE
should impose civil penalties only for
violations of regulations promulgated in
accordance with the Administrative
Procedure Act (APA), 5 U.S.C. 551 et
seq., and of those DOE orders and other
documents in the DOE Directive System
specifically identified in the contractor’s
contract with DOE. Other commenters
argued that no civil penalties should
arise out of the violation of any
classified information protection
requirement except a requirement set
forth in a DOE regulation. In some cases,
the commenters did not indicate why
DOE should exclude violations of DOE
orders as the grounds for assessing a
civil penalty. Commenters who did say
why they opposed including DOE
orders argued that inclusion: (1) Would
make the proposed regulations overly
broad; (2) would not provide contractors

with adequate notice of what
requirements DOE intended to enforce
with civil penalties; and (3) would differ
from DOE’s enforcement policy in 10
CFR part 820 which implements section
234A of the Act with respect to nuclear
safety violations.

In the rule adopted today, DOE has
revised the language of the proposed
rule to clarify the extent to which civil
penalties will be imposed for violations
of requirements in DOE orders or
manuals as well as for violations of
compliance orders. Specifically,

§ 824.4(a) and (b) have been rewritten to
read as follows:

Section 824.4 Civil Penalties

(a) Any person who violates a
classified information protection
requirement of any of the following is
subject to a civil penalty under this part:

(1) 10 CFR part 1016—Safeguarding of
Restricted Data;

(2) 10 CFR part 1045—Nuclear
Classification and Declassification; or

(3) Any other DOE regulation or rule
(including any DOE order or manual
enforceable against the contractor or
subcontractor under a contractual
provision in that contractor’s or
subcontractor’s contract) related to the
safeguarding or security of classified
information if the regulation or rule
provides that violation of its provisions
may result in a civil penalty pursuant to
subsection a. of section 234 B. of the
Act.

(b) If, without violating any regulation
or rule under paragraph (a) of this
section, a person by any act or omission
jeopardizes the security of classified
information, the Secretary may issue a
compliance order to that person
requiring that person to take corrective
action and notifying the person that
violation of the compliance order is
subject to a notice of violation and
assessment of a civil penalty. If a person
wishes to contest that compliance order,
the person must file a notice of appeal
with the Secretary within 15 days of
receipt of the compliance order.”

DOE believes that this approach
appropriately carries out the
Congressional policy set out in section
234B. Section 234B stressed two
considerations in determining whether a
civil penalty should be imposed: the
status of the entity on whom the penalty
might be imposed as a contractor or
subcontractor, and the violation by that
entity of an “applicable rule, regulation
or order prescribed or otherwise issued
by the Secretary pursuant to this Act
relating to the safeguarding or security
of Restricted Data or other classified
information.” DOE’s security orders and

manuals are rules within the meaning of
the APA (5 U.S.C. 551(4)). In light of
these two considerations, DOE believes
the statute is best carried out, with
respect to orders and directives, by
applying it to violations of those that are
applicable to the contractor by virtue of
its contract and that provide for the
imposition of civil penalties, as well as
to violations of any applicable
regulations.

DOE believes that the revised
language should resolve contractor
concerns about vagueness and
uncertainty as to what are the sources
for classified information control
requirements that may give rise to
violations subject to civil penalties.
Certain commenters feared that they
might be penalized for violations of
verbal, e-mail or other guidance in
documents that supplemented DOE
orders or manuals. Today’s rule makes
clear that the contractor will have fair
notice since DOE only intends to
enforce by civil penalties the provisions
of a DOE order or manual enforceable
against the contractor under its contract
that provides that violations of its
classified information protection
provisions may result in a civil penalty.
DOE considers it the responsibility of its
contractors to “flow down” to their
subcontractors and suppliers the
requirements of those orders and
directives to which civil penalties
apply. _ )

In today’s rule, DOE is departing from
the practice under 10 CFR part 820
regarding the imposition of civil
penalties for of nuclear safety violations.
Part 820 limits the scope of penalty-
bearing nuclear safety requirements to
those published in the CFR or set forth
in compliance orders. DOE has not
taken the step of departing from the
approach taken in part 820 lightly.
However, DOE does not believe that it
can fully implement the kind of
comprehensive security enforcement
program that both Congress and DOE
believe is required for the protection of
sensitive national security interests
without inclusion of relevant DOE
orders and manuals. In the security area,
DOE and its predecessor agencies have
historically imposed requirements on
contractors by internal directives rather
than codified regulations. While more
may be done by regulation in the future,
the current reality is that many
significant DOE security requirements
are not promulgated by regulation. To
fully carry out the program Congress
contemplated in light of the serious
security issues that face us today, DOE
believes it should include provisions in
orders and manuals enforceable against
the contractor under its contract that
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provide that their violation carries with
it the risk of a civil penalty, thereby
allowing it to impose civil penalties for
such violations in appropriate
circumstances.

G. Standard for Violation

Several commenters asserted that the
language of proposed § 824.4(b) was too
vague and overly broad in that it stated
that the Secretary may issue a
compliance order if a person by act or
omission “‘jeopardizes” the security of
classified information. DOE agrees with
this comment and has modified that
provision to track the language of a
comparable provision in part 820. The
sentence now states that the Secretary
may issue a compliance order if a
person by act or omission causes, or
creates a risk of, the loss, compromise
or unauthorized disclosure of classified
information.

DOE did not accept the comment
made by a number of contractors that
civil penalties should be assessed only
if there is actual loss or compromise of
classified information, not just the
threat of the loss or compromise. DOE
believes this takes an overly narrow
view of its contractors’ and its own
obligations to protect classified
information. If a contractor by its acts or
omissions places classified information
at risk, that contractor has already failed
to live up to those obligations. To the
extent actual compromise is relevant, it
is relevant in the context of the exercise
of enforcement discretion. As stated in
the enforcement policy at appendix A,
DOE may exercise that discretion not to
assess a civil penalty or to mitigate the
civil penalty under appropriate
circumstances, when, for example, the
contractor self reports and takes
corrective actions.

H. Continuing Violations

DOE received several comments
asserting that section 234B does not
specify that a violation that is a
continuing violation must constitute a
separate violation for purposes of
computing the civil penalty. DOE
disagrees. Section 234B.c. cross-
references section 234A which provides
in subsection a. that if any violation is
a continuing one, each day of such
violation shall constitute a separate
violation for the purpose of computing
the applicable civil penalty. Consistent
with subsection b. of section 234A,
which is also picked up by section
234B’s cross-reference, DOE does have
authority to address inequities that may
arise from this through its authority to
compromise, modify or remit a penalty.
It anticipates that it will exercise that
authority based on mitigating factors in

§824.13 and the general enforcement
policy in appendix A if the contractor
exercises due diligence in identifying
and correcting security problems. But as
an initial matter, under the statutory
provision as Congress enacted it, DOE
believes that the cross-reference has the
effect of defining each day of violation
as a separate violation.

DOE also received comments seeking
clarification of when a civil penalty will
begin, i.e., the date the violation is
noticed or first occurred, and when will
it end. The civil penalty begins on the
date the act or omission that gives rise
to the violation first occurred, but in no
case before October 5, 1999. It ends
when corrective action has been
completed.

I. Preliminary Notice of Violation

DOE has revised proposed § 824.5,
“Notice of violation.” DOE revised the
rule to accommodate comments
objecting to the use of criminal law
enforcement terminology in the
preliminary notice of a civil violation.
Specifically, commenters objected to the
words “accused” and ‘“‘charged.”
Therefore, the preliminary notice of
violation will notify the person of the
date, facts, and nature of each act or
omission, “constituting the alleged
violation,” not “with which the person
is charged.” Section 824.6(d) now refers
to a person ‘“notified of an alleged
violation,” rather than “accused of a
violation.”

In response to numerous comments,
DOE has also decided that §§ 824.6 and
824.7 in this final rule should more
closely follow the procedures in part
820 with which DOE contractors are
familiar. Therefore, DOE has replaced
procedures regarding a “‘notice of
violation” in proposed § 824.5 with
more extensive and detailed procedures
regarding a “preliminary notice of
violation” and a “final notice of
violation” in §§ 824.6 and 824.7. These
sections set forth more precisely the
responsibilities of both the agency and
the recipient of either type of notice and
the effect of various actions by the
agency or the recipient.

J. Discovery

The one comment DOE received
regarding discovery argued that a
contractor should have equal rights with
the agency. More specifically, the
comment suggested that the authority of
the Deputy Secretary to issue subpoenas
in § 824.5 should be deleted and that
language should be added to § 824.10(d)
to provide that the Hearing Officer may
issue subpoenas on behalf of the
contractor. DOE has accepted this
comment with respect to the Hearing

Officer’s authority, but DOE believes
that the officials responsible for the
administration of the civil penalty rule
also should possess the authority to
issue subpoenas since, for example,
there may be a need to issue subpoenas
in the investigatory stage of a case prior
to a hearing. As discussed above in
section I, while the NOPR called for the
Deputy Secretary to carry out the
administrative responsibilities under
part 824 in the case of both non-NNSA
contractors and NNSA contractors, the
final rule makes a subordinate DOE
official designated by the Secretary
responsible for exercising the rule’s
procedural functions when non-NNSA
contractors are involved, and the
Administrator of NNSA, on the
recommendation of the Director,
responsible for exercising the rule’s
principal procedural functions when
NNSA contractors are involved.

K. Burden of Proof

One comment suggested that DOE
revise proposed § 824.7 to make clear
that the purpose of the hearing is not for
the contractor “to answer under oath or
affirmation” the allegations. DOE agrees
and the proposed section, renumbered
§ 824.8 now states that any person who
receives a final notice of violation under
§824.7 may request a hearing
concerning the allegations contained in
that notice. Another comment stated
that proposed § 824.11(e) should
provide that DOE not only has the
burden of proving, by a preponderance
of the evidence, that a violation has
occurred, but also the appropriateness
of the amount of the proposed civil
penalty. DOE has accepted this
comment and revised what is now
§824.12(e) to track the language of 10
CFR part 820.29(d) with which
contractors are familiar. Section
824.12(e) now reads as follows:

“DOE has the burden of going forward
with and of proving by a preponderance
of the evidence that the violation
occurred as set forth in the final notice
of violation and that the proposed civil
penalty is appropriate. The person to
whom the final notice of violation has
been addressed has the burden of
presenting and of going forward with
any defense to the allegations set forth
in the final notice of violation. Each
matter of controversy shall be
determined by the Hearing Officer upon
a preponderance of the evidence.”

L. Classified Evidence at the Hearing

One comment objected on due
process grounds to language that could
be interpreted to mean that the Hearing
Officer could exclude pertinent
testimony from the hearing if the
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testimony is classified. This was not
DOE’s intent, and DOE has revised
proposed § 824.11(d) to clarify how the
Hearing Officer is to treat classified
information and other information
protected from public disclosure by law
or regulation. Section 824.12(d) now
provides as follows:

“The Hearing Officer must use
procedures appropriate to safeguard and
prevent unauthorized disclosure of
classified information or any other
information protected from public
disclosure by law or regulation, with
minimum impairment of rights and
obligations under this part. The
classified or otherwise protected status
of any information shall not, however,
preclude its being introduced into
evidence. The Hearing Officer may issue
such orders as may be necessary to
consider such evidence in camera,
including the preparation of a
supplemental initial decision to address
issues of law or fact that arise out of that
portion of the evidence that is classified
or otherwise protected.”

M. Mitigation

Section 824.13 sets out the mitigating
factors that the Hearing Officer will
consider in determining the amount of
the civil penalty. The mitigating factors
listed are identical to those in section
234A of the Act, since section 234B
provides that, “the powers and
limitations applicable to the assessment
of civil penalties under section 234A
shall apply.” DOE has added the general
enforcement policy at appendix A to
explain further how DOE intends to
determine the amount of a civil penalty
and what actions a contractor may take
to influence that penalty. DOE believes
that § 824.13, combined with appendix
A, adequately addresses all appropriate
mitigation factors. Accordingly, DOE
has rejected comments urging that such
factors as lack of funding or intentional
misconduct of an employee be added to
the list in § 824.13.

N. Final Agency Action and Judicial
Review

DOE received one comment
suggesting that the proposed regulations
should be amended to specify clearly
when the agency’s final action has
occurred in order for the contractor to
calculate the deadline for seeking
judicial review of the agency’s action.
DOE has revised the regulations to
expand and clarify the stages in the
enforcement process, including what
constitutes a final order enforceable
against a person (see §§824.7 and
824.13). Additionally, although the
proposed regulations provided that
judicial review of a Hearing Officer’s

initial decision would be available only
after a party appealed that decision to
the Secretary, the final regulations do
not provide for a losing party to appeal
the Hearing Officer’s initial decision to
the Secretary. Instead, the regulations
permit the Secretary, at his discretion,
within thirty days after the Hearing
Officer files the initial decision, to
review the initial decision and file a
final order. If the Secretary does not
choose to review the initial decision
within 30 days of its filing, then it
becomes a final agency action.

O. Miscellaneous

One comment sought clarification as
to whether DOE Headquarters and a
DOE local office could each assess a
penalty for the same offense. Only DOE
Headquarters has authority to assess
civil penalties.

DOE received one comment asking
whether security violations revealed
during audits and inspections may give
rise to civil penalties. Audits and
inspections may form the basis for an
allegation or finding of violation under
part 824, just as is the case with respect
to nuclear safety violations under part
820.

III. Regulatory Review and Procedural
Requirements

A. Review Under Executive Order 12866

Today’s regulatory action has been
determined not to be a “‘significant
regulatory action” under Executive
Order 12866, ‘Regulatory Planning and
Review,” (58 FR 51735, October 4,
1993). Accordingly, today’s action was
not subject to review under the
Executive Order by the Office of
Information and Regulatory Affairs of
the Office of Management and Budget.

B. Review Under the Regulatory
Flexibility Act

The rule was reviewed under the
Regulatory Flexibility Act of 1980,
Public Law 96-354, which requires
preparation of an initial regulatory
flexibility analysis for any rule that is
likely to have significant economic
impact on a substantial number of small
entities. This rulemaking applies
principally to large entities who are
M&O contractors and establishes
procedures but does not itself impose
costs on the contractors or
subcontractors. Therefore, DOE certifies
that this regulation will not have a
significant economic impact on a
substantial number of small entities
and, therefore, no regulatory flexibility
analysis has been prepared.

C. Review Under the Paperwork
Reduction Act

No new information or record keeping
requirements are imposed by this
rulemaking. Accordingly, no Office of
Management and Budget clearance is
required under the Paperwork
Reduction Act. (44 U.S.C. 3501 et seq.)

D. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this rule falls into a class of actions
that would not individually or
cumulatively have a significant impact
on the human environment, as
determined by DOE’s regulations
implementing the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.). Specifically, this
rule deals only with agency procedures,
and, therefore is covered under the
Categorical Exclusion in paragraph A6
to subpart D, 10 CFR part 1021.
Accordingly, neither an environmental
assessment nor an environmental
impact statement is required.

E. Review Under Executive Order 12988

With respect to the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996)
imposes on Executive agencies the
general duty to: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and to promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that a regulation: (1) Clearly
specifies its preemptive effect, if any; (2)
clearly specifies any effect on existing
federal law or regulation; (3) provides a
clear legal standard for affected conduct
while promoting simplification and
burden reduction; (4) specifies its
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issued by the Attorney
General. Section 3(c) of Executive Order
12988 requires Executive agencies to
review regulations in light of the
applicable standards in section 3(a) and
3(b) to determine whether they are met
or if it is unreasonable to meet one or
more of them. DOE has completed the
required reviews and has determined
that, to the extent allowed by law, the
rule meets the relevant standards of
Executive Order 12988.
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F. Review Under Executive Order 13132

Executive Order 13132 (64 FR 43255,
August 4, 1999) imposes certain
requirements on agencies formulating
and implementing policies or
regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined
today’s rule and has determined that it
does not preempt State law and does not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.

G. Review Under Treasury and General
Government Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Public Law 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule that may affect family
well-being. Today’s rulemaking would
not have any impact on the autonomy
or integrity of the family as an
institution. Accordingly, DOE has not
prepared a family policymaking
assessment.

H. Review Under the Treasury and
General Government Appropriations
Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516, note) provides for
agencies to review most dissemination
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB. OMB’s guidelines were published
at 67 FR 8452 (Feb. 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (Oct 7, 2002). DOE has
reviewed today’s notice under the OMB
and DOE guidelines, and has concluded
that is consistent with applicable
policies in those guidelines.

I. Review Under Executive Order 13084

Under Executive Order 13084
(Consultation and Coordination with
Indian Tribal Governments), DOE may
not issue a discretionary rule that
significantly or uniquely affects Indian
tribal governments and imposes
substantial direct compliance costs.
This rulemaking would not have such
effects. Accordingly, Executive Order
13084 does not apply to this
rulemaking.

J. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 requires each
agency to prepare a written assessment
of the effects of any Federal mandate in
a proposed or final rule that may result
in the expenditure by State, local, and
tribal governments and the private
sector, of $100 million in any single
year. DOE has determined that today’s
regulatory action does not impose a
Federal mandate on State, local, or tribal
governments or on the private sector.

K. Review Under Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use” (66 FR 28355, May
22, 2001) requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA), Office of Management and
Budget, a Statement of Energy Effects for
any proposed significant energy action.
A “‘significant energy action” is defined
as any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on the
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
Today’s regulatory action is not a
significant energy action. Accordingly,
DOE has not prepared a Statement of
Energy Effects.

L. Congressional Notification

As required by 5 U.S.C. 801, DOE will
report to Congress promulgation of the
rule prior to its effective date. The
report will state that it has been
determined that the rule is not a “major
rule” as defined by 5 U.S.C. 804.

List of Subjects in 10 CFR Part 824
Government contracts, Nuclear

materials, Penalties, Security measures.
Issued in Washington, DC on January 18,

2005.

Glenn S. Podonsky, Director,

Office of Security and Safety Performance

Assurance.

m For the reasons set forth in the

preamble, DOE hereby amends chapter

III of title 10 of the Code of Federal
Regulations by adding a new part 824 as
set forth below.

PART 824—PROCEDURAL RULES
FOR THE ASSESSMENT OF CIVIL
PENALTIES FOR CLASSIFIED
INFORMATION SECURITY
VIOLATIONS

Sec.
824.1
824.2
824.3
824.4
824.5
824.6
824.7
824.8
824.9
824.10
824.11
824.12
824.13
824.14

Purpose and scope.
Applicability.
Definitions.
Civil penalties.
Investigations.
Preliminary notice of violation.
Final notice of violation.
Hearing.
Hearing Counsel.
Hearing Officer.
Rights of the person at the hearing.
Conduct of the hearing.
Initial decision.
Special procedures.
824.15 Collection of civil penalties.
824.16 Direction to NNSA contractors.
Appendix A to part 824—general statement
of enforcement policy

Authority: 42 U.S.C. 2201, 2282b, 7101 et
seq., 50 U.S.C. 2401 et seq.

§824.1

This part implements subsections a.,
c., and d. of section 234B. of the Atomic
Energy Act of 1954 (the Act), 42 U.S.C.
2282b. Subsection a. provides that any
person who has entered into a contract
or agreement with the Department of
Energy, or a subcontract or
subagreement thereto, and who violates
(or whose employee violates) any
applicable rule, regulation or order
under the Act relating to the security or
safeguarding of Restricted Data or other
classified information, shall be subject
to a civil penalty not to exceed $100,000
for each violation. Subsections c. and d.
specify certain additional authorities
and limitations respecting the
assessment of such penalties.

Purpose and scope.

§824.2 Applicability.

(a) General. These regulations apply
to any person that has entered into a
contract or agreement with DOE, or a
subcontract or sub-agreement thereto.

(b) Limitations. DOE may not assess
any civil penalty against any entity
(including subcontractors and suppliers
thereto) specified at subsection d. of
section 234A of the Act until the entity
enters, after October 5, 1999, into a new
contract with DOE or an extension of a
current contract with DOE, and the total
amount of civil penalties may not
exceed the total amount of fees paid by
the DOE to that entity in that fiscal year.

(c) Individual employees. No civil
penalty may be assessed against a
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person which enters into an agreement
with DOE.

§824.3 Definitions.

As used in this part:

Act means the Atomic Energy Act of
1954 (42 U.S.C. 2011 et seq.).

Administrator means the
Administrator of the National Nuclear
Security Administration.

Classified information means
Restricted Data and Formerly Restricted
Data protected against unauthorized
disclosure pursuant to the Act and
National Security Information that has
been determined pursuant to Executive
Order 12958, as amended March 25,
2003, or any predecessor or successor
executive order to require protection
against unauthorized disclosure and
that is marked to indicate its classified
status when in documentary form.

DOE means the United States
Department of Energy, including the
National Nuclear Security
Administration.

Director means the DOE Official, or
his or her designee, to whom the
Secretary has assigned responsibility for
enforcement of this part.

Person means any person as defined
in section 11.s. of the Act, 42 U.S.C.
2014, and includes any affiliate or
parent corporation thereof, who enters
into a contract or agreement with DOE,
or is a party to a contract or subcontract
under a contract or agreement with
DOE.

Secretary means the Secretary of
Energy.

§824.4 Civil penalties.

(a) Any person who violates a
classified information protection
requirement of any of the following is
subject to a civil penalty under this part:

(1) 10 CFR part 1016—Safeguarding of
Restricted Data;

(2) 10 CFR part 1045—Nuclear
Classification and Declassification; or

(3) Any other DOE regulation or rule
(including any DOE order or manual
enforceable against the contractor or
subcontractor under a contractual
provision in that contractor’s or
subcontractor’s contract) related to the
safeguarding or security of classified
information if the regulation or rule
provides that violation of its provisions
may result in a civil penalty pursuant to
subsection a. of section 234B. of the Act.

(b) If, without violating a classified
information protection requirement of
any regulation or rule under paragraph
(a) of this section, a person by an act or
omission causes, or creates a risk of, the
loss, compromise or unauthorized
disclosure of classified information, the
Secretary may issue a compliance order

to that person requiring the person to
take corrective action and notifying the
person that violation of the compliance
order is subject to a notice of violation
and assessment of a civil penalty. If a
person wishes to contest the compliance
order, the person must file a notice of
appeal with the Secretary within 15
days of receipt of the compliance order.

(c) The Director may propose
imposition of a civil penalty for
violation of a requirement of a
regulation or rule under paragraph (a) of
this section or a compliance order
issued under paragraph (b) of this
section, not to exceed $100,000 for each
violation.

(d) If any violation is a continuing
one, each day of such violation shall
constitute a separate violation for the
purpose of computing the applicable
civil penalty.

(e) The Director may enter into a
settlement, with or without conditions,
of an enforcement proceeding at any
time if the settlement is consistent with
the objectives of DOE’s classified
information protection requirements.

§824.5 Investigations.

The Director may conduct
investigations and inspections relating
to the scope, nature and extent of
compliance by a person with DOE
security requirements specified in
§824.4(a) and (b) and take such action
as the Director deems necessary and
appropriate to the conduct of the
investigation or inspection, including
signing, issuing and serving subpoenas.

§824.6 Preliminary notice of violation.

(a) In order to begin a proceeding to
impose a civil penalty under this part,
the Director shall notify the person by
a written preliminary notice of violation
sent by certified mail, return receipt
requested, of:

(1) The date, facts, and nature of each
act or omission constituting the alleged
violation;

(2) The particular provision of the
regulation, rule or compliance order
involved in each alleged violation;

(3) The proposed remedy for each
alleged violation, including the amount
of any civil penalty proposed; and,

(4) The right of the person to submit
a written reply to the Director within 30
calendar days of receipt of such
preliminary notice of violation.

(b) A reply to a preliminary notice of
violation must contain a statement of all
relevant facts pertaining to an alleged
violation. The reply must:

(1) State any facts, explanations and
arguments which support a denial of the
alleged violation;

(2) Demonstrate any extenuating
circumstances or other reason why a

proposed remedy should not be
imposed or should be mitigated;

(3) Discuss the relevant authorities
which support the position asserted,
including rulings, regulations,
interpretations, and previous decisions
issued by DOE;

(4) Furnish full and complete answers
to any questions set forth in the
preliminary notice; and

(5) Include copies of all relevant
documents.

(c) If a person fails to submit a written
reply within 30 calendar days of receipt
of a preliminary notice of violation:

(1) The person relinquishes any right
to appeal any matter in the preliminary
notice; and

(2) The preliminary notice, including
any remedies therein, constitutes a final
order.

(d) The Director, at the request of a
person notified of an alleged violation,
may extend for a reasonable period the
time for submitting a reply or a hearing
request letter.

§824.7 Final notice of violation.

(a) If a person submits a written reply
within 30 calendar days of receipt of a
preliminary notice of violation, the
Director must make a final
determination whether the person
violated or is continuing to violate a
classified information security
requirement.

(b) Based on a determination by the
Director that a person has violated or is
continuing to violate a classified
information security requirement, the
Director may issue to the person a final
notice of violation that concisely states
the determined violation, the amount of
any civil penalty imposed, and further
actions necessary by or available to the
person. The final notice of violation also
must state that the person has the right
to submit to the Director, within 30
calendar days of the receipt of the
notice, a written request for a hearing
under § 824.8 or, in the alternative, to
elect the procedures specified in section
234A.c.(3) of the Act, 42 U.S.C.
2282a.c.(3).

(c) The Director must send a final
notice of violation by certified mail,
return receipt requested, within 30
calendar days of the receipt of a reply.

(d) Subject to paragraphs (h) and (i) of
this section, the effect of final notice
shall be:

(1) If a final notice of violation does
not contain a civil penalty, it shall be
deemed a final order 15 days after the
final notice is issued.

(2) If a final notice of violation
contains a civil penalty, the person must
submit to the Director within 30 days
after the issuance of the final notice:
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(i) A waiver of further proceedings;

(ii) A request for an on-the-record
hearing under § 824.8; or

(iii) A notice of intent to proceed
under section 234A.c.(3) of the Act, 42
U.S.C. 2282a.(c)(3).

(e) If a person waives further
proceedings, the final notice of violation
shall be deemed a final order
enforceable against the person. The
person must pay the civil penalty set
forth in the notice of violation within 60
days of the filing of waiver unless the
Director grants additional time.

(f) If a person files a request for an on-
the-record hearing, then the hearing
process commences.

(g) If the person files a notice of intent
to proceed under section 234A.c.(3) of
the Act, 42 U.S.C. 2282a.(c)(3), the
Director, by order, shall assess the civil
penalty set forth in the Notice of
Violation.

(h) The Director may amend the final
notice of violation at any time before the
time periods specified in paragraphs
(d)(1) or (d)(2) expire. An amendment
shall add fifteen days to the time period
under paragraph (d) of this section.

(i) The Director may withdraw the
final notice of violation, or any part
thereof, at any time before the time
periods specified in paragraphs (d)(1) or
(d)(2) expire.

§824.8 Hearing.

(a) Any person who receives a final
notice of violation under § 824.7 may
request a hearing concerning the
allegations contained in the notice. The
person must mail or deliver any written
request for a hearing to the Director
within 30 calendar days of receipt of the
final notice of violation.

(b) Upon receipt from a person of a
written request for a hearing, the
Director shall:

(1) Appoint a Hearing Counsel; and

(2) Select an administrative law judge
appointed under section 3105 of Title 5,
U.S.C.,, to serve as Hearing Officer.

§824.9 Hearing Counsel.
The Hearing Counsel:
(a) Represents DOE;
(b) Consults with the person or the
person’s counsel prior to the hearing;
(c) Examines and cross-examines
witnesses during the hearing; and

(d) Enters into a settlement of the
enforcement proceeding at any time if
settlement is consistent with the
objectives of the Act and DOE security
requirements.

§824.10 Hearing Officer.

The Hearing Officer:

(a) Is responsible for the
administrative preparations for the
hearing;

(b) Convenes the hearing as soon as is
reasonable;

(c) Administers oaths and
affirmations;

(d) Issues subpoenas, at the request of
either party or on the Hearing Officer’s
motion;

(e) Rules on offers of proof and
receives relevant evidence;

(f) Takes depositions or has
depositions taken when the ends of
justice would be served;

(g) Conducts the hearing in a manner
which is fair and impartial;

(h) Holds conferences for the
settlement or simplification of the issues
by consent of the parties;

(i) Disposes of procedural requests or
similar matters;

(j) Requires production of documents;
and

(k) Makes an initial decision under
§824.13.

§824.11
hearing.

The person may:

(a) Testify or present evidence
through witnesses or by documents;

(b) Cross-examine witnesses and rebut
records or other physical evidence,
except as provided in § 824.12(d);

(c) Be present during the entire
hearing, except as provided in
§824.12(d); and

(d) Be accompanied, represented and
advised by counsel of the person’s
choosing.

§824.12 Conduct of the hearing.

(a) DOE shall make a transcript of the
hearing;

(b) Except as provided in paragraph
(d) of this section, the Hearing Officer
may receive any oral or documentary
evidence, but shall exclude irrelevant,
immaterial or unduly repetitious
evidence;

(c) Witnesses shall testify under oath
and are subject to cross-examination,
except as provided in paragraph (d) of
this section;

(d) The Hearing Officer must use
procedures appropriate to safeguard and
prevent unauthorized disclosure of
classified information or any other
information protected from public
disclosure by law or regulation, with
minimum impairment of rights and
obligations under this part. The
classified or otherwise protected status
of any information shall not, however,
preclude its being introduced into
evidence. The Hearing Officer may issue
such orders as may be necessary to
consider such evidence in camera
including the preparation of a
supplemental initial decision to address
issues of law or fact that arise out of that

Rights of the person at the

portion of the evidence that is classified
or otherwise protected.

(e) DOE has the burden of going
forward with and of proving by a
preponderance of the evidence that the
violation occurred as set forth in the
final notice of violation and that the
proposed civil penalty is appropriate.
The person to whom the final notice of
violation has been addressed shall have
the burden of presenting and of going
forward with any defense to the
allegations set forth in the final notice
of violation. Each matter of controversy
shall be determined by the Hearing
Officer upon a preponderance of the
evidence.

§824.13 Initial decision.

(a) The Hearing Officer shall issue an
initial decision as soon as practicable
after the hearing. The initial decision
shall contain findings of fact and
conclusions regarding all material issues
of law, as well as reasons therefor. If the
Hearing Officer determines that a
violation has occurred and that a civil
penalty is appropriate, the initial
decision shall set forth the amount of
the civil penalty based on:

(1) The nature, circumstances, extent,
and gravity of the violation or
violations;

(2) The violator’s ability to pay;

(3) The effect of the civil penalty on
the person’s ability to do business;

(4) Any history of prior violations;

(5) The degree of culpability; and

(6) Such other matters as justice may
require.

(b) The Hearing Officer shall serve all
parties with the initial decision by
certified mail, return receipt requested.
The initial decision shall include notice
that it constitutes a final order of DOE
30 days after the filing of the initial
decision unless the Secretary files a
Notice of Review. If the Secretary files
a notice of Notice of Review, he shall
file a final order as soon as practicable
after completing his review. The
Secretary, at his discretion, may order
additional proceedings, remand the
matter, or modify the amount of the
civil penalty assessed in the initial
decision. DOE shall notify the person of
the Secretary’s action under this
paragraph in writing by certified mail,
return receipt requested. The person
against whom the civil penalty is
assessed by the final order shall pay the
full amount of the civil penalty assessed
in the final order within thirty days (30)
unless otherwise agreed by the Director.

§824.14 Special procedures.

A person receiving a final notice of
violation under § 824.7 may elect in
writing, within 30 days of receipt of
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such notice, the application of special
procedures regarding payment of the
penalty set forth in section 234A.c.(3) of
the Act, 42 U.S.C. 2282a(c)(3). The
Director shall promptly assess a civil
penalty, by order, after the date of such
election. If the civil penalty has not
been paid within sixty calendar days
after the assessment has been issued, the
DOE shall institute an action in the
appropriate District Court of the United
States for an order affirming the
assessment of the civil penalty.

§824.15 Collection of civil penalties.

If any person fails to pay an
assessment of a civil penalty after it has
become a final order or after the
appropriate District Court has entered
final judgment for DOE under § 824.14,
DOE shall institute an action to recover
the amount of such penalty in an
appropriate District Court of the United
States.

§824.16 Direction to NNSA contractors.

(a) Notwithstanding any other
provision of this part, the NNSA
Administrator, rather than the Director,
signs, issues, serves, or takes the
following actions that direct NNSA
contractors or subcontractors.

(1) Subpoenas;

(2) Orders to compel attendance;

(3) Disclosures of information or
documents obtained during an
investigation or inspection;

(4) Preliminary notices of violation;
and

(5) Final notices of violations.

(b) The Administrator shall act after
consideration of the Director’s
recommendation. If the Administrator
disagrees with the Director’s
recommendation, and the disagreement
cannot be resolved by the two officials,
the Director may refer the matter to the
Deputy Secretary for resolution.

APPENDIX A TO PART 824—
GENERAL STATEMENT OF
ENFORCEMENT POLICY

1. Introduction

a. This policy statement sets forth the
general framework through which DOE will
seek to ensure compliance with its classified
information security regulations and rules
and classified information security-related
compliance orders (hereafter collectively
referred to as classified information security
requirements).

The policy set forth herein is applicable to
violations of classified information security
requirements by DOE contractors and their
subcontractors (hereafter collectively referred
to as DOE contractors). This policy statement
is not a regulation and is intended only to
provide general guidance to those persons
subject to the classified information security
requirements. It is not intended to establish
a formulaic approach to the initiation and

resolution of situations involving
noncompliance with these requirements.
Rather, DOE intends to consider the
particular facts of each noncompliance
situation in determining whether
enforcement penalties are appropriate and, if
so, the appropriate magnitude of those
penalties. DOE reserves the option to deviate
from this policy statement when appropriate
in the circumstances of particular cases.

b. Both the Department of Energy
Organization Act, 42 U.S.C. 7101, and the
Atomic Energy Act of 1954 (the Act), 42
U.S.C. 2011, require DOE to protect and
provide for the common defense and security
of the United States in conducting its nuclear
activities, and grant DOE broad authority to
achieve this goal.

c¢. The DOE goal in the compliance arena
is to enhance and protect the common
defense and security at DOE facilities by
fostering a culture among both DOE line
organizations and contractors that actively
seeks to attain and sustain compliance with
classified information security requirements.
The enforcement program and policy have
been developed with the express purpose of
achieving a culture of active commitment to
security and voluntary compliance. DOE will
establish effective administrative processes
and incentives for contractors to identify and
report noncompliances promptly and openly
and to initiate comprehensive corrective
actions to resolve both the noncompliances
themselves and the program or process
deficiencies that led to noncompliance.

d. In the development of the DOE
enforcement policy, DOE believes that the
reasonable exercise of its enforcement
authority can help to reduce the likelihood
of serious security incidents. This can be
accomplished by providing greater emphasis
on a culture of security awareness in existing
DOE operations and strong incentives for
contractors to identify and correct
noncompliance conditions and processes in
order to protect classified information of vital
significance to this nation. DOE wants to
facilitate, encourage, and support contractor
initiatives for the prompt identification and
correction of problems. These initiatives and
activities will be duly considered in
exercising enforcement discretion.

e. Section 234B of the Act provides DOE
with the authority to impose civil penalties
and also with the authority to compromise,
modify, or remit civil penalties with or
without conditions. In implementing section
234B, DOE will carefully consider the facts
of each case of noncompliance and will
exercise appropriate judgment in taking any
enforcement action. Part of the function of a
sound enforcement program is to assure a
proper and continuing level of security
vigilance. The reasonable exercise of
enforcement authority will be facilitated by
the appropriate application of security
requirements to nuclear facilities and by
promoting and coordinating the proper
contractor attitude toward complying with
those requirements.

II. Purpose

The purpose of the DOE enforcement
program is to promote and protect the
common defense and security of the United
States by:

a. Ensuring compliance by DOE contractors
with applicable classified information
security requirements.

b. Providing positive incentives for a DOE
contractor’s:

(1) Timely self-identification of security
deficiencies,

(2) Prompt and complete reporting of such
deficiencies to DOE,

(3) Root cause analyses of security
deficiencies,

(4) Prompt correction of security
deficiencies in a manner which precludes
recurrence, and

(5) Identification of modifications in
practices or facilities that can improve
security.

c. Deterring future violations of DOE
requirements by a DOE contractor.

d. Encouraging the continuous overall
improvement of operations at DOE facilities.

III. Statutory Authority

Section 234B of the Act subjects
contractors, and their subcontractors and
suppliers, to civil penalties for violations of
DOE regulations, rules and orders regarding
the safeguarding and security of Restricted
Data and other classified information.

IV. Procedural Framework

a. 10 CFR part 824 sets forth the
procedures DOE will use in exercising its
enforcement authority, including the
issuance of notices of violation and the
resolution of contested enforcement actions
in the event a DOE contractor elects to
adjudicate contested issues before an
administrative law judge.

b. Pursuant to 10 CFR part 824.6, the
Director initiates the civil penalty process by
issuing a preliminary notice of violation that
specifies a proposed civil penalty. The DOE
contractor is required to respond in writing
to the preliminary notice of violation, either
admitting the violation and waiving its right
to contest the proposed civil penalty and
paying it; admitting the violation, but
asserting the existence of mitigating
circumstances that warrant either the total or
partial remission of the civil penalty; or
denying that the violation has occurred and
providing the basis for its belief that the
preliminary notice of violation is incorrect.
After evaluation of the DOE’s contractor
response, the Director may determine that no
violation has occurred; that the violation
occurred as alleged in the preliminary notice
of violation, but that the proposed civil
penalty should be remitted in whole or in
part; or that the violation occurred as alleged
in the preliminary notice of violation and
that the proposed civil penalty is appropriate
notwithstanding the asserted mitigating
circumstances. In the latter two instances, the
Director will issue a final notice of violation
or a final notice of violation with proposed
civil penalty.

¢. An opportunity to challenge a proposed
civil penalty either before an administrative
law judge or in a United States District Court
is provided in 42 U.S.C. 2282a(c). Part 824
sets forth the procedures associated with an
administrative hearing, should the contractor
opt for that method of challenging the
proposed civil penalty.
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V. Severity of Violations

a. Violations of classified information
security requirements have varying degrees
of security significance. Therefore, the
relative importance of each violation must be
identified as the first step in the enforcement
process. Violations of classified information
security requirements are categorized in three
levels of severity to identify their relative
security significance. Notices of violation are
issued for noncompliance and propose civil
penalties commensurate with the severity
level of the violation(s) involved.

b. Severity Level I has been assigned to
violations that are the most significant and
Severity Level III violations are the least
significant. Severity Level I is reserved for
violations of classified information security
requirements which involve actual or high
potential for adverse impact on the national
security. Severity Level II violations
represent a significant lack of attention or
carelessness toward responsibilities of DOE
contractors for the protection of classified
information which could, if uncorrected,
potentially lead to an adverse impact on the
national security. Severity Level III violations
are less serious, but are of more than minor
concern: i.e., if left uncorrected, they could
lead to a more serious concern. In some
cases, violations may be evaluated in the
aggregate and a single severity level assigned
for a group of violations.

c. Isolated minor violations of classified
information security requirements will not be
the subject of formal enforcement action
through the issuance of a notice of violation.
However, these minor violations will be
identified as noncompliances and tracked to
assure that appropriate corrective/remedial
action is taken to prevent their recurrence,
and evaluated to determine if generic or
specific problems exist. If circumstances
demonstrate that a number of related minor
noncompliances have occurred in the same
time frame (e.g., all identified during the
same assessment), or that related minor
noncompliances have recurred despite prior
notice to the DOE contractor and sufficient
opportunity to correct the problem, DOE may
choose in its discretion to consider the
noncompliances in the aggregate as a more
serious violation warranting a Severity Level
IIT designation, a notice of violation and a
possible civil penalty.

d. The severity level of a violation will
depend, in part, on the degree of culpability
of the DOE contractor with regard to the
violation. Thus, inadvertent or negligent
violations will be viewed differently from
those in which there is gross negligence,
deception or willfulness. In addition to the
significance of the underlying violation and
level of culpability involved, DOE will also
consider the position, training and
experience of the person involved in the
violation. Thus, for example, a violation may
be deemed to be more significant if a senior
manager of an organization is involved rather
than a foreman or non-supervisory employee.
In this regard, while management
involvement, direct or indirect, in a violation
may lead to an increase in the severity level
of a violation and proposed civil penalty, the
lack of such involvement will not constitute
grounds to reduce the severity level of a

violation or mitigate a civil penalty.
Allowance of mitigation in such
circumstances could encourage lack of
management involvement in DOE contractor
activities and a decrease in protection of
classified information.

e. Other factors which will be considered
by DOE in determining the appropriate
severity level of a violation are the duration
of the violation, the past performance of the
DOE contractor in the particular activity area
involved, whether the DOE contractor had
prior notice of a potential problem, and
whether there are multiple examples of the
violation in the same time frame rather than
an isolated occurrence. The relative weight
given to each of these factors in arriving at
the appropriate severity level will depend on
the circumstances of each case.

f. DOE expects contractors to provide full,
complete, timely, and accurate information
and reports. Accordingly, the severity level of
a violation involving either failure to make a
required report or notification to DOE or an
untimely report or notification will be based
upon the significance of, and the
circumstances surrounding, the matter that
should have been reported. A contractor will
not normally be cited for a failure to report
a condition or event unless the contractor
was actually aware or should have been
aware of the condition or event which it
failed to report.

VI. Enforcement Conferences

a. Should DOE determine, after completion
of all assessment and investigation activities
associated with a potential or alleged
violation of classified information security
requirements, that there is a reasonable basis
to believe that a violation has actually
occurred, and the violation may warrant a
civil penalty, DOE will normally hold an
enforcement conference with the DOE
contractor involved prior to taking
enforcement action. DOE may also elect to
hold an enforcement conference for potential
violations which would not ordinarily
warrant a civil penalty but which could, if
repeated, lead to such action. The purpose of
the enforcement conference is to assure the
accuracy of the facts upon which the
preliminary determination to consider
enforcement action is based, discuss the
potential or alleged violations, their
significance and causes, and the nature of
and schedule for the DOE contractor’s
corrective actions, determine whether there
are any aggravating or mitigating
circumstances, and obtain other information
which will help determine the appropriate
enforcement action.

b. DOE contractors will be informed prior
to a meeting when that meeting is considered
to be an enforcement conference. Such
conferences are informal mechanisms for
candid pre-decisional discussions regarding
potential or alleged violations and will not
normally be open to the public. In
circumstances for which immediate
enforcement action is necessary in the
interest of the national security, such action
will be taken prior to the enforcement
conference, which may still be held after the
necessary DOE action has been taken.

VII. Enforcement Letter

a. In cases where DOE has decided not to
issue a notice of violation, DOE may send an
enforcement letter to the contractor signed by
the Director. The enforcement letter is
intended to communicate the basis of the
decision not to pursue further enforcement
action for a noncompliance. The enforcement
letter is intended to point contractors to the
desired level of security performance. It may
be used when the Director concludes the
specific noncompliance at issue is not of the
level of significance warranted for issuance
of a notice of violation. The enforcement
letter will typically describe how the
contractor handled the circumstances
surrounding the noncompliance and address
additional areas requiring the contractor’s
attention and DOE’s expectations for
corrective action. The enforcement letter
notifies the contractor that, when verification
is received that corrective actions have been
implemented, DOE will close the
enforcement action. In the case of NNSA
contractors or subcontractors, the
enforcement letter will take the form of
advising the contractor or subcontractor that
the Director has consulted with the NNSA
Administrator who agrees that further
enforcement action should not be pursued if
verification is received that corrective actions
have been implemented by the contractor or
subcontractor.

b. In many investigations, an enforcement
letter may not be required. When DOE
decides that a contractor has appropriately
corrected a noncompliance or that the
significance of the noncompliance is
sufficiently low, it may close out an
investigation without such enforcement
letter. A closeout of a noncompliance with or
without an enforcement letter may only take
place after the Director has issued a letter
confirming that corrective actions have been
completed. In the case of NNSA contractors
or subcontractors, the Director’s letter will
take the form of confirming that corrective
actions have been completed and advising
that the Director has consulted with the
NNSA Administrator who agrees that no
enforcement action should be pursued.

VIII. Enforcement Actions

The nature and extent of the enforcement
action is intended to reflect the seriousness
of the violation involved. For the vast
majority of violations for which DOE assigns
severity levels as described previously, a
notice of violation will be issued, requiring
a formal response from the recipient
describing the nature of and schedule for
corrective actions it intends to take regarding
the violation.

1. Notice of Violation

a. A Notice of Violation (preliminary or
final) is a document setting forth the
conclusion that one or more violations of
classified information security requirements
have occurred. Such a notice normally
requires the recipient to provide a written
response which may take one of several
positions described in Section IV of this
policy statement. In the event that the
recipient concedes the occurrence of the
violation, it is required to describe corrective
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steps which have been taken and the results
achieved; remedial actions which will be
taken to prevent recurrence; and the date by
which full compliance will be achieved.

b. DOE will use the notice of violation as
the standard method for formalizing the
existence of a possible violation and the
notice of violation will be issued in
conjunction with the proposed imposition of
a civil penalty. In certain limited instances,
as described in this section, DOE may refrain
from the issuance of an otherwise
appropriate notice of violation. However, a
notice of violation normally will be issued
for willful violations, for violations where
past corrective actions for similar violations
have not been sufficient to prevent
recurrence and there are no other mitigating
circumstances.

c. DOE contractors are not ordinarily cited
for violations resulting from matters not
within their control, such as equipment
failures that were not avoidable by
reasonable quality assurance measures,
proper maintenance, or management
controls. With regard to the issue of funding,
however, DOE does not consider an asserted
lack of funding to be a justification for
noncompliance with classified information
security requirements. Should a contractor
believe that a shortage of funding precludes
it from achieving compliance with one or
more of these requirements, it may request,
in writing, an exemption from the
requirement(s) in question from the
appropriate Secretarial Officer (SO). If no
exemption is granted, the contractor, in
conjunction with the SO, must take
appropriate steps to modify, curtail, suspend
or cease the activities which cannot be
conducted in compliance with the classified
information security requirement(s) in
question.

d. DOE expects the contractors which
operate its facilities to have the proper
management and supervisory systems in
place to assure that all activities at DOE
facilities, regardless of who performs them,
are carried out in compliance with all
classified information security requirements.
Therefore, contractors normally will be held
responsible for the acts or omissions of their
employees and subcontractor employees in
the conduct of activities at DOE facilities.

2. Civil Penalty

a. A civil penalty is a monetary penalty
that may be imposed for violations of
applicable classified information security
requirements, including compliance orders.
Civil penalties are designed to emphasize the
need for lasting remedial action, deter future
violations, and underscore the importance of
DOE contractor self-identification, reporting
and correction of violations.

b. Absent mitigating circumstances as
described below, or circumstances otherwise
warranting the exercise of enforcement
discretion by DOE as described in this
section, civil penalties will be proposed for
Severity Level I and II violations. Civil
penalties also will be proposed for Severity
Level III violations which are similar to
previous violations for which the contractor
did not take effective corrective action.
“Similar” violations are those which could

reasonably have been expected to have been
prevented by corrective action for the
previous violation. DOE normally considers
civil penalties only for similar Severity Level
IIT violations that occur over an extended
period of time.

c. DOE will impose different base level
civil penalties considering the severity level
of the violation(s). Table 1 shows the daily
base civil penalties for the various categories
of severity levels. However, as described in
Section V, the imposition of civil penalties
will also take into account the gravity,
circumstances, and extent of the violation or
violations and, with respect to the violator,
any history of prior similar violations and the
degree of culpability and knowledge.

d. Regarding the factor of ability of DOE
contractors to pay the civil penalties, it is not
DOE’s intention that the economic impact of
a civil penalty is such that it puts a DOE
contractor out of business. Contract
termination, rather than civil penalties, is
used when the intent is to terminate a
contractor’s management of a DOE facility.
The deterrent effect of civil penalties is best
served when the amount of such penalties
takes this factor into account. However, DOE
will evaluate the relationship of entities
affiliated with the contractor (such as parent
corporations) when it asserts that it cannot
pay the proposed penalty.

e. DOE will review each case involving a
proposed civil penalty on its own merit and
adjust the base civil penalty values upward
or downward appropriately. As indicated in
paragraph 2.c of this section, Table 1
identifies the daily base civil penalty values
for different severity levels. After considering
all relevant circumstances, civil penalties
may be escalated or mitigated based upon the
adjustment factors described below in this
section. In no instance will a civil penalty for
any one violation exceed the $100,000
statutory limit per violation. However, it
should be noted that if a violation is a
continuing one, under the statute, each day
the violation continued constitutes a separate
violation for purposes of computing the civil
penalty. Thus, the per violation cap will not
shield a DOE contractor that is or should
have been aware of an ongoing violation and
has not reported it to DOE and taken
corrective action despite an opportunity to
do so from liability significantly exceeding
$100,000. Further, as described in this
section, the duration of a violation will be
taken into account in determining the
appropriate severity level of the base civil
penalty.

TABLE 1.—SEVERITY LEVEL BASE
CIVIL PENALTIES

Base civil penalty
amount (percent-
age of maximum
civil penalty per
violation per day)

Severity level

100
50
10

3. Adjustment Factors

a. DOE’s enforcement program is not an
end in itself, but a means to achieve
compliance with classified information
security requirements, and civil penalties are
not assessed for revenue purposes, but rather
to emphasize the importance of compliance
and to deter future violations. The single
most important goal of the DOE enforcement
program is to encourage early identification
and reporting of security deficiencies and
violations of classified information security
requirements by the DOE contractors
themselves rather than by DOE, and the
prompt correction of any deficiencies and
violations so identified. With respect to their
own practices and those of their
subcontractors, DOE believes that DOE
contractors are in the best position to identify
and promptly correct noncompliance with
classified information security requirements.
DOE expects that these contractors should
have in place internal compliance programs
which will ensure the detection, reporting
and prompt correction of security-related
problems that may constitute, or lead to,
violations of classified information security
requirements before, rather than after, DOE
has identified such violations. Thus, DOE
contractors are expected to be aware of and
to address security problems before they are
discovered by DOE. Obviously, protection of
classified information is enhanced if
deficiencies are discovered (and promptly
corrected) by the DOE contractor, rather than
by DOE, which may not otherwise become
aware of a deficiency until later on, during
the course of an inspection, performance
assessment, or following an incident at the
facility. Early identification of classified
information security-related problems by
DOE contractors can also have the added
benefit of allowing information which could
prevent such problems at other facilities in
the DOE complex to be shared with other
appropriate DOE contractors.

b. Pursuant to this enforcement
philosophy, DOE will provide substantial
incentive for the early self-identification,
reporting and prompt correction of problems
which constitute, or could lead to, violations
of classified information security
requirements. Thus, application of the
adjustment factors set forth below may result
in no civil penalty being assessed for
violations that are identified, reported, and
promptly and effectively corrected by the
DOE contractor.

¢. On the other hand, ineffective programs
for problem identification and correction are
unacceptable. Thus, for example, where a
contractor fails to disclose and promptly
correct violations of which it was aware or
should have been aware, substantial civil
penalties are warranted and may be sought,
including the assessment of civil penalties
for continuing violations on a per day basis.

d. Further, in cases involving factors of
willfulness, repeated violations, patterns of
systematic violations, flagrant DOE-identified
violations or serious breakdown in
management controls, DOE intends to apply
its full statutory enforcement authority where
such action is warranted. Based on the degree
of such factors, DOE may escalate the amount
of civil penalties up to the statutory
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maximum of $100,000 per violation per day
for continuing violations.

4. Identification and Reporting

Reduction of up to 50% of the base civil
penalty shown in Table 1 may be given when
a DOE contractor identifies the violation and
promptly reports the violation to the DOE. In
weighing this factor, consideration will be
given to, among other things, the opportunity
available to discover the violation, the ease
of discovery and the promptness and
completeness of any required report. No
consideration will be given to a reduction in
penalty if the DOE contractor does not take
prompt action to report the problem to DOE
upon discovery, or if the immediate actions
necessary to restore compliance with
classified information security requirements
or place the facility or operation in a safe
configuration are not taken.

5. Self-Identification and Tracking Systems

a. DOE strongly encourages contractors to
self-identify noncompliances with classified
information security requirements before the
noncompliances lead to a string of similar
and potentially more significant events or
consequences. When a contractor identifies a
noncompliance through its own self-
monitoring activity, DOE will normally allow
a reduction in the amount of civil penalties,
regardless of whether prior opportunities
existed for contractors to identify the
noncompliance. DOE normally will not allow
a reduction in civil penalties for self-
identification if DOE intervention was
required to induce the contractor to report a
noncompliance.

b. Self-identification of a noncompliance is
possibly the single most important factor in
considering a reduction in the civil penalty
amount. Consideration of self-identification
is linked to, among other things, whether
prior opportunities existed to discover the
violation, and if so, the age and number of
such opportunities; the extent to which
proper contractor controls should have
identified or prevented the violation;
whether discovery of the violation resulted
from a contractor’s self-monitoring activity;
the extent of DOE involvement in discovering
the violation or in prompting the contractor
to identify the violation; and the promptness
and completeness of any required report.
Self-identification is also considered by DOE
in deciding whether to pursue an
investigation.

6. Self-Disclosing Events

a. DOE expects contractors to demonstrate
acceptance of responsibility for security of
classified information and to pro-actively
identify noncompliance conditions in their
programs and processes. In deciding whether
to reduce any civil penalty proposed for
violations revealed by the occurrence of a
self-disclosing event (e.g. belated discovery
of the disappearance of classified information
or material subject to accountability rules),
DOE will consider the ease with which a
contractor could have discovered the
noncompliance, i.e. failure to comply with
classified information accountability rules,
that contributed to the event and the prior
opportunities that existed to discover the
noncompliance. When the occurrence of an

event discloses noncompliances that the
contractor could have or should have
identified before the event, DOE will not
generally allow a reduction in civil penalties
for self-identification. If a contractor simply
reacts to events that disclose potentially
significant consequences or downplays
noncompliances which did not result in
significant consequences, such contractor
actions do not lead to the improvement in
protection of classified information
contemplated by the Act.

b. The key test is whether the contractor
reasonably could have detected any of the
underlying noncompliances that contributed
to the event. Failure to utilize events and
activities to address noncompliances may
result in higher civil penalty assessments or
a DOE decision not to reduce civil penalty
amounts.

7. Corrective Action To Prevent Recurrence

The promptness (or lack thereof) and
extent to which the DOE contractor takes
corrective action, including actions to
identify root causes and prevent recurrence,
may result in up to a 50% increase or
decrease in the base civil penalty shown in
Table 1. For example, very extensive
corrective action may result in reducing the
proposed civil penalty as much as 50% of the
base value shown in Table 1. On the other
hand, the civil penalty may be increased as
much as 50% of the base value if initiation
or corrective action is not prompt or if the
corrective action is only minimally
acceptable. In weighing this factor,
consideration will be given to, among other
things, the appropriateness, timeliness and
degree of initiative associated with the
corrective action. The comprehensiveness of
the corrective action will also be considered,
taking into account factors such as whether
the action is focused narrowly to the specific
violation or broadly to the general area of
concern.

8. DOE’s Contribution to a Violation

There may be circumstances in which a
violation of a classified information security
requirement results, in part or entirely, from
a direction given by DOE personnel to a DOE
contractor to either take, or forbear from
taking an action at a DOE facility. In such
cases, DOE may refrain from issuing a notice
of violation, and may mitigate, either
partially or entirely, any proposed civil
penalty, provided that the direction upon
which the DOE contractor relied is
documented in writing, contemporaneously
with the direction. It should be emphasized,
however, that no interpretation of a classified
information security requirement is binding
upon DOE unless issued in writing by the
General Counsel. Further, as discussed in
this section of this policy statement, lack of
funding by itself will not be considered as a
mitigating factor in enforcement actions.

9. Exercise of Discretion

Because DOE wants to encourage and
support DOE contractor initiative for prompt
self-identification, reporting and correction
of problems, DOE may exercise discretion as
follows:

a. In accordance with the previous
discussion, DOE may refrain from issuing a

civil penalty for a violation which meets all
of the following criteria:

(1) The violation is promptly identified
and reported to DOE before DOE learns of it;

(2) The violation is not willful or a
violation that could reasonably be expected
to have been prevented by the DOE
contractor’s corrective action for a previous
violation;

(3) The DOE contractor, upon discovery of
the violation, has taken or begun to take
prompt and appropriate action to correct the
violation; and

(4) The DOE contractor has taken, or has
agreed to take, remedial action satisfactory to
DOE to preclude recurrence of the violation
and the underlying conditions which caused
it.

b. DOE may refrain from proposing a civil
penalty for a violation involving a past
problem that meets all of the following
criteria:

(1) It was identified by a DOE contractor
as a result of a formal effort such as an
annual self assessment that has a defined
scope and timetable which is being
aggressively implemented and reported;

(2) Comprehensive corrective action has
been taken or is well underway within a
reasonable time following identification; and

(3) It was not likely to be identified by
routine contractor efforts such as normal
surveillance or quality assurance activities.

c. DOE will not issue a notice of violation
for cases in which the violation discovered
by the DOE contractor cannot reasonably be
linked to the conduct of that contractor,
provided that prompt and appropriate action
is taken by the DOE contractor upon
identification of the past violation to report
to DOE and remedy the problem.

d. DOE may refrain from issuing a notice
of violation for an act or omission
constituting noncompliance that meets all of
the following criteria:

(1) It was promptly identified by the
contractor;

(2) It is normally classified at a Severity
Level III;

(3) It was promptly reported to DOE;

(4) Prompt and appropriate corrective
action will be taken, including measures to
prevent recurrence; and

(5) It was not a willful violation or a
violation that could reasonably be expected
to have been prevented by the DOE
contractor’s corrective action for a previous
violation.

e. DOE may refrain from issuing a notice
of violation for an act or omission
constituting noncompliance that meets all of
the following criteria:

(1) It was an isolated Severity Level III
violation identified during an inspection or
evaluation conducted by the Office of
Independent Oversight and Performance
Assurance, or a DOE security survey, or
during some other DOE assessment activity;

(2) The identified noncompliance was
properly reported by the contractor upon
discovery;

(3) The contractor initiated or completed
appropriate assessment and corrective
actions within a reasonable period, usually
before the termination of the onsite
inspection or integrated performance
assessment; and
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(4) The violation was not willful or one
which could reasonably be expected to have
been prevented by the DOE contractor’s
corrective action for a previous violation.

f. In situations where corrective actions
have been completed before termination of
an inspection or assessment, a formal
response from the contractor is not required
and the inspection or integrated performance
assessment report serves to document the
violation and the corrective action. However,
in all instances, the contractor is required to
report the noncompliance through
established reporting mechanisms so the
noncompliance issue and any corrective
actions can be properly tracked and
monitored.

g. If DOE initiates an enforcement action
for a violation at a Severity Level II or Il and,
as part of the corrective action for that
violation, the DOE contractor identifies other
examples of the violation with the same root
cause, DOE may refrain from initiating an
additional enforcement action. In
determining whether to exercise this
discretion, DOE will consider whether the
DOE contractor acted reasonably and in a
timely manner appropriate to the security
significance of the initial violation, the
comprehensiveness of the corrective action,
whether the matter was reported, and
whether the additional violation(s)
substantially change the security significance
or character of the concern arising out of the
initial violation.

h. The preceding paragraphs are solely
intended to be examples indicating when
enforcement discretion may be exercised to
forego the issuance of a civil penalty or, in
some cases, the initiation of any enforcement
action at all. However, notwithstanding these
examples, a civil penalty may be proposed or
notice of violation issued when, in DOE’s
judgment, such action is warranted on the
basis of the circumstances of an individual
case.

[FR Doc. 05-1303 Filed 1-25-05; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2004-NE—-11-AD; Amendment
39-13922; AD 2004-26-10]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Deutschland (RRD) (Formerly Rolls-
Royce, plc) Tay 611-8, Tay 620-15, Tay
620-15/20, Tay 650-15, Tay 650-15/10,
and Tay 651-54 Turbofan Engines;
Correction

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document makes
corrections to Airworthiness Directive

(AD) 2004-26-10. That AD applies to
certain RRD Tay 611-8, Tay 620-15,
Tay 620-15/20, Tay 65015, Tay 650—
15/10, and Tay 651-54 turbofan engines
with ice-impact panels installed in the
low pressure (LP) compressor case. That
AD was published in the Federal
Register on January 6, 2005 (70 FR
1172). This document corrects the same
service bulletin paragraph number
reference in 17 locations of the
compliance section. This document also
corrects an inspection limit and a
service bulletin number in the
compliance section. In all other
respects, the original document remains
the same.

EFFECTIVE DATE: Effective January 26,
2005.

FOR FURTHER INFORMATION CONTACT:
Jason Yang, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (781) 238-7747; fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION: A final
rule; request for comments AD, FR Doc.
05—40, that applies to certain RRD Tay
611-8, Tay 620—15, Tay 620—15/20, Tay
650—15, Tay 650—15/10, and Tay 651-54
turbofan engines with ice-impact panels
installed in the low pressure (LP)
compressor case, was published in the
Federal Register on January 6, 2005 (70
FR 1172). The following corrections are
needed:

§39.13 [Corrected]

m On page 1174, in the third column, in
paragraph (f)(1), “paragraph 3.E.” is
corrected to read “‘paragraphs 3.C.
through 3.E”.

m On page 1175, in the first column, in
paragraphs (1(2), (g)(1), (2)(2), (2)(3),
(j)(1), and (j)(2), “paragraph 3.E” is
corrected to read ‘‘paragraphs 3.C.
through 3.E” in six locations.

m On page 1175, in the second column,
in paragraphs (k)(1), (k)(2), (k)(3), (n)(2),
and (o)(1), “paragraph 3.E” is corrected
to read “‘paragraphs 3.C. through 3.E” in
five locations.

m On page 1175, in the third column, in
paragraphs (0)(2), (p)(1), (p)(2), (p)(3),
and (s)(2), “paragraph 3.E” is corrected
to read “paragraphs 3.C. through 3.E” in
five locations.

m On page 1175, in the third column, in
paragraph (s)(1), “3,000 CSLI” is
corrected to read ‘3,000 hours-since-
last-inspection”.

m On page 1175, in the third column, in
paragraph (s)(2), “TAY-72—-1638" is
corrected to read “TAY-72-1639".

Issued in Burlington, MA, on January 19,
2005.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 05-1392 Filed 1-25-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2004—-19577; Airspace
Docket No. 04—ACE-67]

Establishment of Class E2 Airspace;
and Modification of Class E5 Airspace;
Independence, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Finale rule.

SUMMARY: This rule establishes a Class
E surface area at Independence, KS. It
also modifies the Class E airspace area
extending upward from 700 feet above
the surface at Independence, KS by
enlarging the area to meet airspace
requirements for diverse departures
from Independence Municipal Airport
and by correcting discrepancies in the
Independence Municipal Airport airport
reference point (ARP).

The effect of this rule is to provide
appropriate controlled Class E airspace
for aircraft departing from and executing
instrument approach procedures to
Independence Municipal Airport and to
segregate aircraft using instrument
approach procedures in instrument
conditions from aircraft operating in
visual conditions.

EFFECTIVE DATE: 0901 UTC, March 17,
2005.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2524.

SUPPLEMENTARY INFORMATION:
History

On Tuesday, November 30, 2004, the
FAA proposed to amend 14 CFR part 71
to establish a Class E surface area and
to modify other Class E airspace at
Independence, KS (69 FR 69554). The
proposal was to establish a Class E
surface area at Independence, KS. It was
also to modify the Class E5 airspace and
its legal description by enlarging the
area to protect for diverse departures
from the Independence Municipal
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Airport and by revising the
Independence Municipal Airport ARP
used in the Class E airspace legal
description. Interested parties were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes Class E airspace
designated as a surface area for an
airport at Independence, KS. Controlled
airspace extending upward from the
surface of the earth is needed to contain
aircraft executing instrument approach
procedures to Independence Municipal
Airport. Weather observations will be
provided by an Automatic Weather
Observing/Reporting System (AWOS)
and communications will be direct with
Kansas City Air Route Traffic Control
Center.

This rule also revises the Class E
airspace area extending upward from
700 feet above the surface at
Independence, KS. An examination of
this Class E airspace area revealed it
does not comply with airspace
requirements for diverse departures
from Independence Municipal Airport
as set forth in FAA Order 7400.2E,
Procedures for Handling Airspace
Matters. The examination also revealed
discrepancies in the Independence
Municipal Airport ARP used in the
airspace legal description. This action
corrects these anomalies. The areas will
be depicted on appropriate aeronautical
charts.

Class E airspace areas designated as
surface areas are published in Paragraph
6002 of FAA Order 7400.9M, Airspace
Designations and Reporting Points,
dated August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. Class E airspace areas extending
upward from 700 feet or more above the
surface of the earth are published in
Paragraph 6005 of the same Order. The
Class E airspace designations listed in
this document will be published
subsequently in the Order.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a

Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

This rulemaking is promulgated
under the authority described in subtitle
VII, part A, subpart I, section 40103.
Under that section, the FAA is charged
with prescribing regulations to assign
the use of the airspace necessary to
ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Independence Municipal Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

m In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACEKS E2 Independence, KS
Independence Municipal Airport, KS
(Lat. 37°09°30” N., long. 95°46'42” W.)
Within a 4.6-mile radius of Independence
Municipal Airport.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACEKS E5 Independence, KS

Independence Municipal Airport, KS
(Lat. 37°09’30” N., long. 95°46'42” W.)

That airspace extending upward from 700
feet above the surface within a 7.6-mile
radius of Independence Municipal Airport.
* * * * *

Issued in Kansas City, MO, on January 11,
2005.

Donna R. McCord,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05-1405 Filed 1-25-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2004—-19578; Airspace
Docket No. 04-ACE—68]

Establishment of Class E2 Airspace;
Lawrence, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule establishes a Class
E surface area at Lawrence, KS. The
effect of this rule is to provide
appropriate controlled Class E airspace
for aircraft departing from and executing
instrument approach procedures to
Lawrence Municipal Airport and to
segregate aircraft using instrument
approach procedures in instrument
conditions from aircraft operating in
visual conditions.

EFFECTIVE DATE: 0901 UTC, March 17,
2005.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2524.

SUPPLEMENTARY INFORMATION:
History

On Tuesday, November 30, 2004, the
FAA proposed to amend 14 CFR part 71
to establish a Class E surface area at
Lawrence, KS (69 FR 69556). Interested
parties were invited to participate in
this rulemaking proceeding by
submitting written comments on the
proposal to the FAA. No comments
objecting to the proposal were received.

The Rule

This amendment to part 71 of the
Federal Aviation Regulations (14 CFR
part 71) establishes Class E airspace
designated as a surface area for an
airport at Lawrence, KS. Controlled
airspace extending upward from the
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surface of the earth is needed to contain
aircraft executing instrument approach
procedures to Lawrence Municipal
Airport. Weather observations will be
provided by an Automated Surface
Observing System (ASOS) and
communications will be direct with
Kansas City Air Route Traffic Control
Center. The area will be depicted on
appropriate aeronautical charts.

Class E airspace areas designated as
surface areas are published in Paragraph
6002 of FAA Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
when promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This rules is promulgated under the
authority described in subtitle VII, part
A, subpart I, section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of the airspace necessary to ensure the
safety of aircraft and the efficient user
of airspace. This regulation is within the
scope of that authority since it contains
aircraft executing instrument approach
procedures to Lawrence Municipal
Airport.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment
m In consideration of the foregoing, the

Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in 14
CFR 71.1 of Federal Aviation
Administration Order 7400.9M, dated
August 30, 2004, and effective
September 16, 2004, is amended as
follows:

Paragraph 6002 Class E Airspace
Designated as Surface Areas.
* * * * *

ACE KS E2 Lawrence, KS

Lawrence Municipal Airport, KS
(Lat. 39°00°40” N., long. 95°13’00” W.)
Within a 4-mile radius of Lawrence
Municipal Airport and within 1.2 miles each
side of the 333° bearing from the airport
extending from the 4-mile radius to 4.2 miles
northwest of the airport.
* * * * *

Issued in Kansas City, MO, on January 11,
2005.

Donna R. McCord,

Acting Area Director, Western Flight Services
Operations.

[FR Doc. 05-1408 Filed 1-25-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 71

[Docket No. FAA-2004-19334; Airspace
Docket No. 04—-ACE-63]

Modification of Class E Airspace;
Sedalia, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments; correction.

SUMMARY: This action corrects a direct
final rule; request for comments that
was published in the Federal Register
on Friday, October 29, 2004, (69 FR
63056) (FR Doc. 04—24259). It corrects
errors in the legal description of the
Class E airspace area extending upward
from 700 feet above the surface at
Sedelia, MO.

DATES: The direct final rule is effective
on 0901 UTC, January 20, 2005.

FOR FURTHER INFORMATION CONTACT:
Brenda Mumper, Air Traffic Division,
Airspace Branch, ACE-520A, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:

(816) 329-2524.

SUPPLEMENTARY INFORMATION:

History

Federal Register document 04-24259,
published on Friday, October 29, 2004
(69 FR 63056), modified the Class E
airspace area extending upward from
700 feet above the surface at Sedalia,
MO. The modification expanded the
airspace area for diverse departures and
modified or deleted extensions to the
airspace area to provide controlled
airspace of appropriate dimensions for
aircraft executing instrument approach
procedures to Sedalia Memorial Airport.
The Sedalia Memorial Airport airport
reference point (ARP) is used in the
airspace legal description. However,
publication of a revised Sedalia
Memorial Airport ARP in the National
Flight Data Digest on January 6, 2005,
requires a further revision to the
Sedalia, MO Class E airspace area.

Accordingly, pursuant to the
authority delegated to me, the legal
description of the Class E airspace area
extending upward from 700 feet above
the surface at Sedalia, MO, as published
in the Federal Register on Friday,
October 29, 2004, (69 FR 63056) (FR
Doc. 04-24259) is corrected as follows:

§71.1 [Corrected]

m On page 63057, Column 3, fifth
paragraph, third line, change ““(Lat.
38°42'25”;N., long. 93°10"34” W.)” to
read: “(Lat. 38°42’27”;N., long.
93°10°33”W.)”

Issued in Kansas Gity, MO, on January 11,
2005.
Donna R. McCord,
Acting Area Director, Western Flight Services
Operations.
[FR Doc. 05—-1420 Filed 1-25-05; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Part 285
RIN 1510-AA78

Offset of Tax Refund Payments To
Collect State Income Tax Obligations

AGENCY: Financial Management Service,
Fiscal Service, Treasury.

ACTION: Final rule.
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SUMMARY: Under provisions of the
Internal Revenue Service Restructuring
and Reform Act of 1998, the Federal tax
refund of a taxpayer who owes a past-
due, legally enforceable State income
tax obligation may be reduced, or offset,
by the amount owed by the taxpayer.
The funds offset from the taxpayer’s
Federal tax refund are forwarded to the
State that reported the past-due State
income tax obligation. On December 20,
1999, the U.S. Department of the
Treasury’s Financial Management
Service (FMS) published a notice of
proposed rulemaking in the Federal
Register by cross-reference to an interim
rule published in the Federal Register
on the same day. This final rule adopts
the interim rule without change.

DATES: This rule is effective January 26,
2005.

FOR FURTHER INFORMATION CONTACT:
Gerry Isenberg, Financial Program
Specialist, at (202) 874—6660; Ellen
Neubauer or Ronda Kent, Senior
Attorneys, at (202) 874-6680. A copy of
this final rule is being made available
for downloading from the Financial
Management Service Web site at the
following address: http://
www.fms.treas.gov/debt.
SUPPLEMENTARY INFORMATION:

Background

The Internal Revenue Code authorizes
the Secretary of the Treasury to offset
Federal tax refund payments to satisfy
debts owed to the United States and to
collect past-due support for States.
Under the Internal Revenue Service
Restructuring and Reform Act of 1998,
Pub. L. 105-206, 112 Stat. 685, 779
(1998), the authority to offset tax refund
payments was amended to allow for the
offset of Federal tax refund payments to
collect past-due, legally enforceable
State income tax obligations reported to
the Secretary of the Treasury by States.
The amendments authorizing such
offsets were effective January 1, 2000.

Offsets to collect delinquent State
income tax debts from Federal tax
refunds are processed through the
Treasury Offset Program (TOP), which is
operated by FMS, the disbursing office
for the Treasury Department. TOP is a
centralized offset program through
which FMS offsets tax refund payments,
as well as other nontax Federal
payments, to collect delinquent debts
owed to Federal agencies and States.
This rule governs only the offset of one
type of payment (i.e., tax refunds) to pay
one type of delinquent debt (i.e., past-
due, legally enforceable State income
tax obligations).

On December 20, 1999, FMS
published a notice of proposed

rulemaking, 64 FR 71233 (NPRM),
concerning the offset of tax refunds to
collect delinquent income tax
obligations owed to States. On the same
day, FMS published an interim rule
with request for comments, 64 FR
71228, which contained the text for the
NPRM. The closing date for comments
regarding the proposed and interim
rules was January 19, 2000.

Comments on the Proposed and Interim
Rules

FMS did not receive any comments
on the NPRM by the close of the
comment period. Likewise, FMS did not
receive any comments on the interim
rule, which served as the text for the
NPRM. Therefore, the interim rule is
adopted, without change, as a final rule.

Regulatory Analysis

This final rule is not a significant
regulatory action as defined in
Executive Order 12866. Pursuant to the
Regulatory Flexibility Act (5 U.S.C.
chapter 6), it is hereby certified that this
rule will not have a significant
economic impact on a substantial
number of small entities. The basis for
this certification is that this rule only
assists States in the collection of past-
due legally enforceable State income tax
debt. Therefore, a regulatory flexibility
analysis is not required.

Special Analysis

FMS has determined that good cause
exists to make this final rule effective
upon publication without providing the
30-day period between publication and
the effective date contemplated by 5
U.S.C. 553(d). The purpose of a delayed
effective date is to afford persons
affected by a rule a reasonable time to
prepare for compliance. However, in
this case, FMS has been collecting past-
due income tax obligations owed to
States by tax refund offset since January
2000. Procedures affecting States
submitting delinquent income tax
obligations for collection and persons
owing delinquent income tax
obligations to States remain
substantially unchanged. This final rule
provides important guidance that is
expected to facilitate States’
participation in the tax refund offset
program. Therefore, FMS believes that
good cause exists to make the rule
effective upon publication.

List of Subjects in 31 CFR Part 285

Administrative practice and
procedure, Black lung benefits, Child
support, Claims, Credit, Debts,
Disability benefits, Federal employees,
Garnishment of wages, Hearing and
appeal procedures, Loan programs,

Privacy, Railroad retirement, Railroad
unemployment insurance, Salaries,
Social Security benefits, Supplemental
Security Income (SSI), Taxes, Veteran’s
benefits, Wages.

Adoption as Final Rule

m Accordingly, the interim rule adding
§ 285.8 to 31 CFR part 285, subpart A,
which was published at 64 FR 71228 on
December 20, 1999, is adopted as a final
rule without change.

Dated: January 21, 2005.
Richard L. Gregg,
Commissioner.
[FR Doc. 05—-1421 Filed 1-25-05; 8:45 am]
BILLING CODE 4810-35-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 110 and 165
[CGD07-04-090]

RIN 1625-AA11, 1625-AA87, 1625-AA01
Regulated Navigation Areas, Security
Zones, and Temporary Anchorage

Areas; St. Johns River, Jacksonville,
FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a series of temporary
regulated navigation areas, security
zones and temporary anchorage areas on
the St. Johns River, Jacksonville, FL,
from Winter Point to the Intracoastal
Waterway, for Super Bowl XXXIX
activities and events. The river will be
divided into two regulated navigation
areas and four security zones in order to
provide increased layered security in
close proximity to the downtown area of
the river. Additionally, the size of
existing fixed security zones around
docked cruise ships will be increased.
Existing anchorage grounds will be
modified and temporary anchorages will
be added to accommodate the vessel
traffic expected during the Super Bowl
events. The regulated navigation areas,
security zones and temporary
anchorages are necessary to protect
national security interests and the safety
of navigation during Super Bowl events.
These areas will be enforced at various
designated time periods beginning
February 2, 2005, through February 7,
2005. Entry into the security zones will
be prohibited to all persons and vessels
unless authorized by the Coast Guard
Captain of the Port Jacksonville or his
designated representatives.
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DATES: This rule is effective from
February 2, 2005, through February 7,
2005.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD07—-04—090 and are available
for inspection or copying at Coast Guard
Marine Safety Office Jacksonville
between 7:30 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
Lieutenant Commander James Tedtaotao
at Coast Guard Marine Safety Office
Jacksonville, FL, tel: (904) 232-2640 ext
111.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On December 10, 2004, we published
a notice of proposed rulemaking
(NPRM) entitled Regulated Navigation
Areas, Security Zones, and Temporary
Anchorage Areas; St. Johns River,
Jacksonville, FL in the Federal Register
(Volume 69, Number 237). We received
one letter commenting on the proposed
rule. No public meeting was requested,
and none was held.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date
would be contrary to the public interest
because the events will take place less
than 30 days after publication and
immediate action is needed to minimize
potential danger to the public, port and
waterways. There is significant national
security interest during the Super Bowl
in protecting the waterways
surrounding downtown Jacksonville,
cruise ships, nearby vessels, and the
public from destruction, loss, or injury
from sabotage or other subversive acts,
accidents or other causes of a similar
nature.

Background and Purpose

In light of terrorist attacks on New
York City and the Pentagon in
Arlington, VA, on September 11, 2001,
and the continuing concern for future
terrorist and or subversive acts against
the United States, especially at high
visibility events where a large number
of persons are likely to congregate, the

Coast Guard is establishing temporary
regulated navigation areas and security
zones in certain waters of the St. Johns
River.

The Super Bowl is a sporting event,
hosted each year in a different city in
the United States, sponsored by the
National Football League (NFL). Super
Bowl XXXIX will be held in
Jacksonville, FL, on Sunday, February 6,
2005, at ALLTEL Stadium. Security
measures for Super Bowl XXXIX and
the events preceding it, including
temporary regulated navigation areas,
security zones and anchorages
designated herein, are necessary from
February 2, 2005, to February 7, 2005,
and are needed to safeguard the
maritime transportation infrastructure,
the public, and designated participants
from potential acts of violence or
terrorism during Super Bowl XXXIX
activities.

The planning for these regulated
navigation areas and security zones has
been conducted in conjunction with
federal, state and local law enforcement
agencies. There is significant national
security interest during the Super Bowl
in protecting the waterways
surrounding downtown Jacksonville,
cruise ships, nearby vessels, and the
public from destruction, loss, or injury
from sabotage or other subversive acts,
accidents or other causes of a similar
nature.

These regulations amend existing
security zones established at 33 CFR
§ 165.759 to increase the fixed security
zones around cruise ships docked at the
Talleyrand Marine Terminal and the
Jacksonville Cruise Ship Passenger
Terminal from 100 yards to 400 yards.

These regulations also amend existing
anchorage regulations established at 33
CFR 110.183 by removing Anchorage A,
modifying Anchorage B, and
establishing various temporary
anchorages marked by buoys. Some of
the temporary anchorages will be
exclusively for use by small recreational
vessels and others will be for larger
recreational vessels and commercial
vessels.

Discussion of Comments and Changes

Coast Guard Marine Safety Office
Jacksonville received one letter
comment in response to the notice of
proposed rulemaking. The letter

requested clarification on the
procedures by which permission to
remain within a security zone by a
vessel already in the zone when it
becomes effective is requested from the
Captain of the Port. The inquiry was
addressed by telephone and the
procedures described in paragraph (c)(2)
of proposed § 165.T07—-090 were
explained. Additionally, a minor
modification to the text of the temporary
final rule was made.

This temporary final rule will
incorporate the following changes to the
proposed rule:

(1) Security Zones: The proposed rule
explained how vessels or persons
desiring to enter or transit the security
zones could seek permission from the
Captain of the Port or his designated
representatives on VHF Channel Marine
12, but did not give a corresponding
instruction for vessels or persons
desiring to remain when located within
a zone at the time it becomes effective.
This temporary final rule contains a
clarifying sentence to include the
instruction that vessels or persons
within a security zone when it becomes
effective may contact the Coast Guard
Captain of the Port or his designated
representatives on VHF Channel Marine
12 to seek permission to remain in the
security zone.

(2) Anchorage Regulations: The
proposed rule added new paragraph (c)
to existing anchorage regulations in 33
CFR 110.183 to modify the coordinates
for Anchorage B. The temporary final
rule changes the latitude of the point of
beginning for Anchorage B from
30°21°00” N to 30°20’50” N, for greater
accuracy.

(3) Anchorage Regulations: The
proposed rule added new paragraph (e)
to existing anchorage regulations at 33
CFR §110.183 to limit anchoring
between the Fuller Warren Bridge and
the Matthews Bridge to recreational
vessels 40 feet or less in length within
areas to be marked by temporary buoys.
This temporary final rule broadens the
proposed restriction to allow anchoring
between the Fuller Warren Bridge and
the Matthews Bridge by recreational
vessels 60 feet or less in length within
areas to be marked by temporary buoys.

BILLING CODE 4910-15-P
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Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although the
regulated navigation areas apply to a
large section of the St. Johns River,
traffic will be allowed to pass through
the zones with the permission of the
Captain of the Port Jacksonville or his
designated representatives.
Additionally, the Coast Guard has
consulted with industry representatives
to obtain concurrence with the rule and
has attended public meetings with
recreational boaters to discuss impact of
the rule. Before the effective period, the
Coast Guard will issue maritime
advisories widely available to users of
the river.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which might be small
entities: the owners or operators of
vessels intending to transit or anchor in
portions of the St. Johns River at various
times between February 2, 2005 and
February 7, 2005.

These regulations will not have a
significant economic impact on a
substantial number of small entities for
the following reasons. Each area, zone
or anchorage restriction in this rule will
only be in effect for a limited duration.
With the exception of vessels carrying
certain dangerous cargo as defined in 33
CFR 160.204, vessels will still be
allowed to transit after obtaining

authorization from the Captain of the
Port or his designated representatives.
All vessels carrying certain dangerous
cargo as defined in 33 CFR 160.204 will
be prohibited from transiting the
security zones. Based upon consultation
with local industry representatives it
has been determined there is no regular
traffic of such vessels on the St Johns
River through the area of the anticipated
security zones and no such traffic is
expected.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. On December 10, 2004, we
published a notice of proposed
rulemaking (NPRM) for this rule in the
Federal Register (Volume 69, Number
237) on December 10, 2004. One
comment was received in response to
the NPRM.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the

aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
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voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(f) and (g), of
the Instruction, from further
environmental documentation. As
anchorage regulations, regulated
navigation areas and security zones, the
temporary final rules satisfy the
requirements of paragraphs 34(f) and (g).

Under figure 2—1, paragraph (34)(f)
and (g) of the Instruction, an
“Environmental Analysis Check List”
and a “Categorical Exclusion
Determination” are not required for this
rule.

List of Subjects

33 CFR Part 110
Anchorage grounds.

33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR parts 110 and 165 as follows:

PART 110—ANCHORAGE
REGULATIONS

m 1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035, and 2071; 33 CFR 1.05-1(g;
Department of Homeland Security Delegation
No. 0170.1.

m 2. From 6 a.m.(EST) on February 2,
2005 until 11:59 p.m.(EST) on February
7, 2005, in § 110.183, paragraphs (a) and
(b) are suspended in their entirety and
new paragraphs (c), (d) and (e) are added
to read as follows:

§110.183 St. Johns River, Florida.
* * * * *

(c) Anchorage B. (Lower Anchorage)
The Anchorage is established within the
following coordinates, the area enclosed
by a line starting at a point on the
eastern shore of the river at ‘Floral Bluff’
at 30°20’50” N, 081°36’41” W; thence to
30°20’50” N, 081°37°08” W in vicinity of
buoy G”75”; thence to 30°21°50” N,
081°36’56” W; thence to 30°21'54” N,
081°36°48” W; thence returning to the
point of beginning.

(d) Regulations. (1) Except in case of
emergency, only vessels meeting the
conditions of this paragraph will be
authorized by the Captain of the Port to
anchor in Anchorage B. Vessels unable
to meet any of the following restrictions
must obtain specific authorization from
the Captain of the Port prior to
anchoring in Anchorage B.

(2) All vessels intending to enter and
anchor in Anchorage B must notify the
Captain of the Port prior to entering.

(3) Anchorage B is a temporary
anchorage. Additionally, Anchorage B is
used as a turning basin. Vessels may not
anchor for more than 24 hours without
specific written authorization from the
Captain of the Port.

(4) All vessels at anchor must
maintain a watch on VHF-FM channels
13 and 16 by a person fluent in English,
and must make a security broadcast on
channel 13 upon anchoring and every 4
hours thereafter.

(5) Anchorage B is restricted to
vessels with a draft of 24 feet or less,
regardless of length.

(6) Any vessel transferring petroleum
products within Anchorage B must have
a pilot or Docking Master aboard, and
employ sufficient assist tugs to assure
the safety of the vessel at anchor and
any vessels transiting the area.

(7) Any vessel over 300 feet in length
within Anchorage B must have a pilot
or Docking Master onboard, and employ
sufficient assist tugs to assure the safety
of the vessel at anchor and any vessels
transiting the area.

(e) Temporary Anchorages. (1) Five
temporary anchorage areas will be
established in the waters of the St. Johns
River between the Fuller Warren Bridge
and the southern end of Anchorage B to
exclusively accommodate recreational
vessels, 60 feet in length or less, for
various events during the effective
period. Vessels must seek authorization
from the Captain of the Port prior to

anchoring. Up to twenty recreational
vessels may raft outboard of one
another. Buoys will mark all temporary
anchorage areas.

(2) Several temporary anchorage areas
will be established in the waters north
of the Matthews Bridge to accommodate
larger recreational vessels and
commercial vessels. Buoys will mark all
temporary anchorage areas.

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 3. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 4. From February 2, 2005, at 6
a.m.(EST) until February 7, 2005, at
11:59 p.m.(EST) in § 165.759, paragraph
(a) is suspended and a new paragraph (e)
is added to read as follows:

§165.759 Security Zones; Ports of
Jacksonville, Fernandina, and Canaveral,
Florida.

* * * * *

(e) Regulated area. (1) Moving
Security zones are established around
all tank vessels, cruise ships, and
military pre-positioned ships during
transits entering or departing the ports
of Jacksonville, Fernandina, and
Canaveral, Florida. These moving
security zones are activated when the
subject vessels pass the St. Johns River
Sea Buoy, at approximate position
30°23’35” N, 81°19'08” W, when
entering the port of Jacksonville, or pass
port Canaveral Channel Entrance Buoys
# 3 or # 4, at respective approximate
positions 28°22.7" N, 80°31.8" W, and
28°23.7'N, 80°29.2" W when entering
Port Canaveral. Fixed security zones are
established 100 yards around all tank
vessels and military pre-positioned
ships docked in the Ports of
Jacksonville, Fernandina, and
Canaveral, Florida.

(2) Fixed security zones are
established 100 yards around all cruise
ships docked in the Ports of
Jacksonville, Fernandina, and
Canaveral, Florida except for security
zones around vessels docked at the
Talleyrand Marine Terminal and the
Jacksonville Cruise Ship Passenger
Terminal in the Port of Jacksonville that
extend 400 yards around cruise ships.

m 5. Add § 165.T07—090 to read as
follows:
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§165.T07-090 Regulated Navigation Areas
and Security Zones; St. Johns River,
Jacksonville, FL.

(a) Locations. (1) Regulated navigation
area; Winter Point to the Matthews
Bridge.

(i) Area. All waters, shore-to-shore
and surface to bottom, between an
imaginary line drawn between Winter
Point (30°18’36” N, 81°40736” W), south
through Winter Point Light 1 (30°17°48”
N, 81°40°24” W) to Point La Vista
(30°16742” N, 81°39’48” W), and the
Matthews bridge, excluding the waters
of the Arlington River east of an
imaginary line between 30°19'12” N,
81°36’42” W and 30°19°00” N, 81°36'48”

(ii) Enforcement period. The regulated
navigation area in paragraph (a)(1)(i)
will be enforced from 6 a.m. on
February 2, 2005, until 6 p.m. on
February 7, 2005.

(2) Regulated navigation area; St.
Johns River, Matthews Bridge to St.
Johns Bluff Reach.

(i) Area. All waters, surface to bottom,
and bank to bank, within the St. Johns
River from the Matthews Bridge to an
imaginary line between the south bank
of the Trout River at 30°20’06” N,
81°38’00” W and 30°23'06” N, 81°37°18”
W, and within 400 yards of the Federal
Channel of the St. Johns River, as
visually marked by buoys and day
boards, including around both sides of
Blount Island, from an imaginary line
between the south bank of the Trout
River at 30°23’06” N, 81°38’00” W and
30°23’06” N, 81°37°18”W, to an
imaginary line at the front range light of
the Fulton Cutoff Range between
30°23’36” N, 81°30°06” W South to
30°23"12” N, 81°30°06” W.

(ii) Enforcement period. The regulated
navigation area in paragraph (a)(2)(i)
will be enforced from 6 a.m. on
February 2, 2005, until 6 p.m. on
February 7, 2005.

(3) Security Zone, St. Johns River,
Fuller Warren Bridge to the Matthews
Bridge.

(i) Area. All waters shore-to-shore and
surface to bottom of the St. Johns River,
between the Fuller Warren Bridge and
the Matthews Bridge excluding the
waters of the Arlington River east of an
imaginary line between 30°19'12” N,
81°36742” W and 30°19’00” N, 81°36'48”

(ii) Enforcement period. The security
zone in paragraph (a)(3)(i) will be
enforced from 11:59 p.m. on February 4,
2005, until 3 a.m. on February 7, 2005.

(4) Security Zone, St. Johns River,
Passenger terminals at JEA Park and the
Transportation Hub.

(i) Area. All waters extending 25
yards into the river and following the

contour of the southern bank of the river
between 30°19.04" N, 081°38.59" W and
30°18.53" N, 081°38.40" W, and all
waters extending 25 yards into the river
and following the contour of the
northern bank of the river between
30°19.16" N, 081°38.50" W and 30°19.16’
N, 081°38.41" W.

(ii) Enforcement period. The security
zone in paragraph (a)(4)(i) will be
enforced from 6 a.m. on February 2,
2005, until 11:59 a.m. on February 7,
2005.

(5) Security Zone, St. Johns River,
Main Street Bridge to the Hart Bridge.

(i) Area. All waters, extending 25
yards into the river and following the
contour of the northern bank of the
river, between the Main Street Bridge
and the Hart Bridge.

(ii) Enforcement period. The security
zone in paragraph (a)(5)(i) will be
enforced from 11:59 a.m. on February 6,
2005 until 3 a.m. on February 7, 2005.

(6) Security Zone, St. Johns River, JEA
Park to the Transportation Hub.

(i) Area. All waters within the
perimeter of the following: originating at
30°19.04’ N, 081°38.59’ W then north to
30°19.16” N, 081°38.50" W, then east
following the contour of the northern
bank of the river to 30°19.16” N,
081°38.41” W, then south to 30°18.53" N,
081°38.40" W, and west following the
contour of the south bank of the river to
the origin at 30°19.04’ N, 081°38.59° W.

(ii) Enforcement period. The security
zone in paragraph (a)(6)(i) will be
enforced from 11:59 a.m. on February 6,
2005 until 3 a.m. on February 7.

(b) Definitions.

The following definitions apply to
this section.

Designated representatives means
Coast Guard Patrol Commanders
including Coast Guard coxswains, petty
officers and other officers operating
Coast Guard vessels, and Federal, State,
and local officers designated by or
assisting the Captain of the Port (COTP),
Jacksonville, Florida, in the enforcement
of the regulated navigation areas and
security zones.

Minimum Safe Speed means the
speed at which a vessel proceeds when
it is fully off plane, completely settled
in the water and not creating excessive
wake. Due to the different speeds at
which vessels of different sizes and
configurations may travel while in
compliance with this definition, no
specific speed is assigned to minimum
safe speed. In no instance should
minimum safe speed be interpreted as a
speed less than that required for a
particular vessel to maintain
steerageway. A vessel is not proceeding
at minimum safe speed if it is:

(1) On a plane;

(2) In the process of coming up onto
or coming off a plane; or

(3) Creating an excessive wake.

Motorized personal watercraft means
vessels less than 16 feet in length which
are designed to be operated by a person
or persons sitting, standing, or kneeling
on the craft, rather than within the
confines of a hull.

(c) Regulations. (1) Regulated
Navigation Areas. The regulations in
paragraph (c)(1) apply to the areas in
paragraphs (a)(1) and (a)(2) of this
section.

(i) All vessels and persons entering
and transiting through the regulated
navigation area must proceed
continuously and at a minimum safe
speed. In no instance should minimum
safe speed be interpreted as a speed less
than that required for a particular vessel
to maintain steerageway. Nothing in this
rule alleviates vessels or operators from
complying with all state and local laws
in the area.

(ii) All vessels and persons must
comply with orders from the Coast
Guard Captain of the Port, Jacksonville,
Florida, or that officer’s designated
representatives, regulating their speed,
course, direction and movements within
the regulated navigation areas.

(2) Security zones. The regulations in
this paragraph apply to the zones in
paragraph (a)(3) through (a)(6) of this
section. All vessels that seek entry to the
zones, and those vessels located in the
zones when the zones become effective,
will be subject to a security screening.
Vessel operators must receive express
permission to enter, or, for vessels
already inside the zone when it becomes
effective, permission to remain in the
security zone from federal, state or local
personnel designated by the Captain of
the Port; vessels must not transport or
possess certain dangerous cargo as
defined in 33 CFR 160.204; and persons
must not operate or place in the water
jet skis or other motorized personal
watercraft at any time while the security
zone is in effect. Entry into and
continued presence within the security
zones by vessels or persons that entered
without authorization from the Captain
of the Port is prohibited unless
authorized by the Coast Guard Captain
of the Port, Jacksonville, Florida, or that
officer’s designated representatives.
Vessels moored, docked or anchored in
the security zones when they become
effective must remain in place unless
ordered by or given permission from the
COTP to do otherwise. Security Zone
(a)(5) further prohibits vessel movement
within the zone without prior approval
by the Captain of the Port or his
designated representatives. Vessels or
persons desiring to enter or transit the
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areas encompassed by any of the
security zones, or those vessels or
persons located within a zone when it
becomes effective and who desire to
remain inside the zone, may contact the
Coast Guard Captain of the Port or his
designated representatives on VHF
Channel Marine 12 to seek permission
to enter, transit or remain in the zone.
If permission is granted, all persons and
vessels must comply with the
instructions of the COTP or that officer’s
designated representatives.

(d) Effective period. This section is
effective from 6 a.m. on February 2,
2005, until 11:59 p.m. on February 7,
2005.

Dated: January 12, 2005.

D. Brian Peterman,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 05-1424 Filed 1-25-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165

[CGD05-05-006]
RIN 1625-AA00

Safety Zone; Delaware River

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
the Delaware River encompassing all
waters from the Tacony-Palmyra Bridge
to the Bellevue/Marcus Hook ship
ranges at Buoy 2M, shoreline to
shoreline. The temporary safety zone
prohibits persons or vessels from
entering the zone, unless authorized by
the Captain of the Port Philadelphia, PA
or designated representative. This safety
zone is necessary to provide for the
safety of life, property and to facilitate
oil spill environmental response
activities.

DATES: This rule is effective from
January 15, 2005 until February 15,
2005.

ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket CGD05-05—
006 and are available for inspection or
copying at Coast Guard Marine Safety
Office Philadelphia, One Washington
Avenue, Philadelphia, Pennsylvania,
19147, between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Jill Munsch or
ENS Otis Barrett, Coast Guard Marine
Safety Office/Group Philadelphia, at
(215) 271-4889.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B) and
(d)(3), the Coast Guard finds that good
cause exists for not publishing a NPRM
and for making this regulation effective
less than 30 days after publication in the
Federal Register. Publishing a NPRM
and delaying its effective date would be
contrary to public interest, since
immediate action is needed to protect
mariners against potential hazards
associated with oil spill recovery
operations and to ensure the safety of
the environment on the Delaware River
and its tributaries. Due to the amount of
time needed to clean up the oil spill,
this safety zone is needed to facilitate
safe oil spill recovery operations.

Background and Purpose

On November 27, 2004 at 9:30 p.m.
the T/V ATHOS I reported a major
discharge of oil on the waters of the
Delaware River. Oil spill response
operations are being conducted in the
safety zone. A number of oil spill
response vessels and clean up personnel
will be in the safety zone during the
duration of the response operations.
This rule establishes a safety zone, on
the Delaware River covering all the
waters of the area bound from the
Tacony-Palmyra Bridge to the Bellevue/
Marcus Hook ship ranges, at Buoy 2M.
Mariners will only be allowed to transit
the safety zone with the permission of
the COTP or his designated
representative. The safety zone will
protect mariners and oil spill
responders from the hazards associated
with spill recovery and clean up
operations. The Captain of the Port will
notify the maritime community, via
marine broadcasts, of the ability of
vessels to transit through the safety
zone. Mariners allowed to travel
through the safety zone with the
permission of the COTP must maintain
a minimum safe speed, in accordance
with the Navigation Rules as seen in 33
CFR Chapter I, Subchapters D and E.

Regulatory Evaluation

This temporary rule is not a
“significant regulatory action’” under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not

reviewed it under that Order. It is not
significant under the regulatory policies
and procedures of the Department of
Homeland Security (DHS).

We expect the economic impact of
this proposed rule to be minimal that a
full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

This rule will have virtually no
impact on any small entities. This rule
does not require a general notice of
proposed rulemaking and, therefore, it
is exempt from the requirement of the
Regulatory Flexibility Act. Although
this rule is exempt, we have reviewed
it for potential economic impact on
small entities.

Therefore, the Coast Guard certifies
under section 605(b) of the Regulatory
Flexibility Act (5 U.S.C 605(b)) that this
rule will not have a significant impact
on a substantial number of small
entities.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce or otherwise determine
compliance with Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency?s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-743-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520.).
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Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that this rule does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it will not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. We
invite your comments on how this rule
might impact tribal governments, even if
that impact may not constitute a “tribal
implication” under the Order.

Energy Effects

We have analyzed this rule under
Executive Order 12211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that, under figure 21,
paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation. A
“Categorical Exclusion Determination”
is available in the docket where
indicated under ADDRESSES.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies. This rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add temporary § 165.T05-006 to
read as follows:

§165.T05-006 Safety zone; Delaware
River.

(a) Location. The following area is a
temporary safety zone: All waters of the
Delaware River from the Tacony-
Palmyra Bridge to the Bellevue/Marcus
Hook ship ranges at Buoy 2M, shoreline
to shoreline.

(b) Regulations. All persons are
required to comply with the general
regulations governing safety zones in 33
CFR 165.23 of this part.

(1) All vessel traffic is prohibited in
the safety zone.

(2) All Coast Guard assets enforcing
this safety zone can be contacted on
VHF marine band radio, channels 13
and 16. The Captain of the Port can be
contacted at (215) 271-4807.

(3) All persons desiring to transit
through the safety zone must contact the
Captain of the Port at telephone number
(215) 271-4807 or on VHF channel 13
or 16 to seek permission prior to
transiting the area. If permission is
granted, all persons and vessels shall
comply with the instructions of the
Captain of the Port Philadelphia, PA or
designated representative.

(4) The Captain of the Port will notify
the public of any changes in the status
of this safety zone by Marine Safety
Radio Broadcast on VHF—FM marine
band radio, channel 22 (157.1 MHZ).

(5) Mariners granted permission to
transit the safety zone must maintain
the minimum safe speed necessary to
maintain navigation as per 33 CFR
Chapter I, Subchapters D and E.

(c) Definitions. Captain of the Port
means the Commanding Officer of the
Coast Guard Marine Safety Office/Group
Philadelphia or any Coast Guard
commissioned warrant or petty officer
who has been authorized by the Captain
of the Port to act on his behalf.

(d) Effective period. This section is
effective from January 15, 2005 until
February 15, 2005.

Dated: January 13, 2005.

Jonathan D. Sarubbi,

Captain, U.S. Coast Guard, Captain of the
Port Philadelphia.

[FR Doc. 05-1423 Filed 1-25-05; 8:45 am]
BILLING CODE 4910-15-P
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD09-05-001]

RIN 1625-AA11

Regulated Navigation Area, Chicago

Sanitary and Ship Canal, Romeoville,
IL

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule; request for
comments.

SUMMARY: The Coast Guard is
establishing a temporary regulated
navigation area between Mile Markers
296.1 and 296.7 of the Chicago Sanitary
and Ship Canal on the Illinois Waterway
near Romeoville, IL. This temporary
regulated navigation area will place
navigational and operational restrictions
on all vessels transiting through the
demonstration electrical dispersal
barrier located on the Chicago Sanitary
and Ship Canal between Mile Markers
296.1 and 296.7. This regulated
navigation area is necessary to protect
vessels and their crews from harm as a
result of electrical discharges emitting
from the electrical dispersal barrier as
vessels transit over it.

DATES: This temporary rule is effective
from 3 p.m. (CST) January 13, 2005 until
12 p.m. (CST) June 30, 2005. Comments
and related materials must reach the
Docket Management Facility on or
before March 13, 2005.

ADDRESSES: You may submit comments
identified by Coast Guard docket
number [CGD09-05-001] to the U.S.
Coast Guard Ninth Coast Guard District
(map), 1240 E. 9th Street, Room 2069,
Cleveland, OH 44199. The Marine
Safety and Analysis Branch (map) is the
document management facility for this
temporary rule and maintains the public
docket for this rulemaking. Documents
that become a part of this docket are
available for inspection between 8 a.m.
and 4 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have further questions on this rule,
contact Commander M. Gardiner,
Marine Safety and Analysis Branch,
Cleveland, at (216) 902—6047.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to submit
comments and related materials.
Comments and related materials must
reach the Docket Management Facility
on or before March 13, 2005.

Submitting Comments

If you submit a comment, please
include your name and address, identify
the docket number for this rulemaking
[CGD09-05-001], indicate the specific
section of this document to which each
comment applies, and give the reason
for each comment. You may submit
your comments and material by mail or
delivery to the docket management
facility at the address under ADDRESSES;
but please submit your comments and
material by only one means. If you
submit them by mail or delivery, submit
them in an unbound format, no larger
than 82 by 11 inches, suitable for
copying and electronic filing. If you
submit them by mail and would like to
know that they reached the facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one to the docket management
facility at the address under ADDRESSES
explaining why one would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
rulemaking. Under 5 U.S.C. 553(b)(B),
the Coast Guard finds that good cause
exists for not publishing an NPRM. This
potential hazard to vessels and people
only recently became apparent, and
therefore we were unable to publish an
NPRM followed by a final rule. At this
point, it would be impracticable and
contrary to the public interest to provide
for notice and comment, due to the need
to prevent the risk of electrocution to
vessels and their crew/passengers.
During the initial enforcement of this
regulated navigation area, comments
will be accepted and reviewed and may
result in a modification to the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists to
make this rule effective less than 30
days after publication in the Federal
Register. Delaying this rule would be
impracticable and contrary to the public
interest of ensuring the safety of persons
and vessels, and immediate action is
necessary to prevent possible loss of life
or property.

Background and Purpose

On January 7, 2005, the U.S. Army
Corp of Engineers, in close coordination

with the U.S. Coast Guard, conducted
preliminary safety tests on the Chicago
Sanitary and Ship Canal at Mile Marker
296.5 in the vicinity of the
demonstration electrical dispersal
barrier located on the canal near
Romeoville, IL. This barrier was
constructed to prevent Asian Carp from
entering Lake Michigan through the
Ilinois River system by generating a
low-voltage electric field across the
canal. The Coast Guard and Army Corps
of Engineers conducted field tests to
ensure the continued safe navigation of
commercial and recreational traffic
across the barrier; however, results
indicated a significant arcing risk and
hazardous electrical discharges as
vessels transited the barrier posing a
significant risk to navigation through
the barrier. To mitigate this risk,
navigational and operational restrictions
will be placed on all vessels transiting
through the vicinity.

Discussion of Temporary Rule

Until this potential hazard to
navigation can be rectified, the Coast
Guard will require vessels transiting the
regulated navigation area to adhere to
specified operational and navigational
requirements. These requirements
include: All vessels are prohibited from
loitering in the vicinity of the electrical
dispersal barrier. “Vicinity” of the
electrical dispersal barrier is defined as
the Chicago Sanitary and Ship Canal
from the north side of the Romeo
Highway Bridge at Mile Marker 296.1 to
the aerial pipeline arch located at Mile
Marker 296.7. Vessels may enter this
section of the waterway with the sole
purpose of transiting to the other side,
and must maintain headway throughout
the transit. All personnel on open decks
must wear a Coast Guard approved Type
I personal flotation device while in the
“vicinity” until subsequent field testing
determines the waters in this area do
not pose significant risk to human life.
Vessels may not moor or lay up on the
right or left descending banks. Towboats
may not make or break tows. Vessels
may not pass (meet or overtake) in the
“vicinity” and must make a SECURITE
call when approaching the barrier to
announce intentions and work out
passing arrangements on either side.
Commercial tows transiting the barrier
must be made up with wire rope to
ensure electrical connectivity between
all segments of the tow.

These restrictions are necessary for
safe navigation of the barrier and to
ensure the safety of vessels and their
personnel as well as the public’s safety
due to the electrical discharges noted
during recent safety tests conducted by
the Army Corps of Engineers. Deviation
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from this rule is prohibited unless
specifically authorized by the
Commander, Ninth Coast Guard District
or his designated representative.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office of Management and Budget under
that Order. It is not “significant” under
the regulatory policies and procedures
of the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. This determination
is based on the fact that traffic will still
be able to transit through the RNA.

Small Entities

This rule does not require a general
notice of proposed rulemaking and,
therefore, is exempt from the
requirements of the Regulatory
Flexibility Act. Although this rule is
exempt, we have reviewed it for
potential economic impact on small
entities.

We suspect that there may be small
entities affected by this rule but are
unable to provide more definitive
information. The risk, outlined above, is
severe and requires that immediate
action be taken. The Coast Guard will
evaluate as more information becomes
available.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule will have a significant
economic impact on it, please submit a
comment to the Docket Management
Facility at the address under ADDRESSES.
In your comment, explain why you
think it qualifies and how and to what
degree this rule would economically
affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please consult the point of
contact listed in ADDRESSES. The Coast

Guard will not retaliate against small
entities that question or complain about
this rule or any policy or action of the
Coast Guard.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial

direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore this
rule is categorically excluded, under
figure 2—1, paragraph 34(g) from further
environmental documentation. This
temporary rule establishes a regulated
navigation area and as such is covered
by this paragraph.

A final “Environmental Analysis
Check List” and a final ““Categorical
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Exclusion Determination” are available
in the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6 and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09.001 to read as
follows:

§165.T09—001 Temporary Regulated
Navigation Area between mile markers
296.1 and 296.7 of the Chicago Sanitary and
Ship Canal located near Romeoville, IL.

(a) Location. The following is a
Regulated Navigation Area: All waters
of the Chicago Sanitary and Ship Canal,
Romeoville, IL beginning at the north
side of Romeo Road Bridge Mile Marker
296.1, and ending at the south side of
the Aerial Pipeline Mile Marker 296.7.

(b) Effective Period: This rule is
effective from 3 p.m. (CST) January 13,
2005 until 12 p.m. (CST) June 30, 2005.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.13
apply.
(2) All vessels are prohibited from
loitering in the vicinity of the electrical
dispersal barrier. “Vicinity” of the
electrical dispersal barrier is defined as
the Chicago Sanitary and Ship Canal
from the north side of the Romeo
Highway Bridge at Mile Marker 296.1 to
the aerial pipeline arch located at Mile
Marker 296.7. Vessels may enter this
section of the waterway with the sole
purpose of transiting to the other side,
and must maintain headway throughout
the transit. All personnel on open decks
must wear a Coast Guard approved Type
I personal flotation device while in the
“vicinity” until subsequent field testing
determines the waters in this area do
not pose significant risk to human life.
Vessels may not moor or lay up on the
right or left descending banks. Towboats
may not make or break tows. Vessels
may not pass (meet or overtake) in the
“vicinity” and must make a SECURITE
call when approaching the barrier to
announce intentions and work out
passing arrangements on either side.

Commercial tows transiting the barrier
must be made up with wire rope to
ensure electrical connectivity between
all segments of the tow.

(3) All persons and vessels shall
comply with this rule and any
additional instructions of the Ninth
Coast Guard District Commander, or his
designated representative.

Dated: January 13, 2005.

R.J. Papp,
Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 05-1425 Filed 1-25-05; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[COTP Jacksonville 04—133]
RIN 1625-AA00

Safety Zone; St. Johns River,
Jacksonville, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary safety zones on
the St. Johns River off the Main Street
Bridge, the Acosta Bridge, and the Hart
Bridge. These safety zones are necessary
for the Super Night of Lights fireworks
display scheduled on February 3, 2005,
downtown Jacksonville and will protect
participants, vendors, and spectators
from the hazards associated with the
launching of fireworks off the
aforementioned bridges and cascading
onto the St. Johns River. These
temporary safety zones prohibit persons
or vessels from entering the zone, unless
authorized by the Captain of the Port
Jacksonville or a designated
representative.

DATES: This rule is effective from 9:45
p-m. to 10:45 p.m. on February 3, 2005.
ADDRESSES: Documents mentioned in
this preamble as being available in the
docket, are part of docket [COTP
Jacksonville 04-133] and are available
for inspection and copying at Coast
Guard Marine Safety Office Jacksonville,
7820 Arlington Expressway, Suite 400,
Jacksonville, Florida, 32211, between 8
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Carol Swinson
at Coast Guard Marine Safety Office
Jacksonville, Florida, tel: (904) 232—
2640, ext. 155.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553 (b)(B),
the Coast Guard finds that good cause
exists for not publishing a NPRM.
Publishing a NPRM, which would
incorporate a comment period before a
final rule could be issued, and delaying
the rule’s effective date is contrary to
public safety because immediate action
is necessary to protect the public and
waters of the United States.

For the same reasons, under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after
publication in the Federal Register. The
Coast Guard will issue a broadcast
notice to mariners and may place Coast
Guard vessels in the vicinity of this
zone to advise mariners of the
restriction.

Background and Purpose

This rule is needed to protect
spectator craft in the vicinity of the
fireworks presentation from the hazards
associated with transport, storage, and
launching of fireworks. Anchoring,
mooring, or transiting within these
zones is prohibited, unless authorized
by the Captain of the Port, Jacksonville,
Florida. The temporary safety zone
encompasses all waters 500 yards east
and west of the Main Street Bridge, 500
yards east of the Acosta Bridge, and 500
yards west of the Hart Bridge.

Regulatory Evaluation

This regulation is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential cost
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has exempted it from review
under the order. It is not significant
under the regulatory policies and
procedures of the Department of
Homeland Security (DHS) because these
regulations will only be in effect for a
short period of time, and the impacts on
routine navigation are expected to be
minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
“Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominate in their
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field, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under
section 5 U.S.C. 605(b) that this rule
will not have a significant economic
impact upon a substantial number of
small entities because the regulations
will only be in effect for one hour and
the impact on routine navigation are
expected to be minimal because traffic
may transit safely around the zone and
traffic may enter upon permission of the
Captain of the Port or his representative.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process. If
the rule will affect your small business,
organization, or government jurisdiction
and you have questions concerning its
provisions or options for compliance,
please contact the person listed under
FOR FURTHER INFORMATION CONTACT for
assistance in understanding this rule.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions and
annually rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that my result in the expenditure by

State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Although this rule will not result in
such an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference With Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have significant adverse effect
o